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PREFACE. 



My Deab Cousiks, 

Wheit I concluded last year my series of 
letters to you, showing "How Wb abb GtovEBNBD," 
it occurred to me that I might give you some further 
information touching the working "'of our law that 
might he useful. The present work is the result of 
my labours in that behalf. 

In the following pages, I have sketched out some of 
the most important "Eights ajsd Wbonos" that a 
British subject, whether man or woman, may acquire 
or commit in the ordinary relationships of life. 

It would require not one book, but a complete 
library, to contain an account of every ri^ht that can 
possibly be claimed, and every vrrong that could possibly 
be done, under all combinations of circumstances. It 
would also be impossible for me to compress within a 
readable volume, the intricate obligations of the tra- 
ding and commercial world. I shall, therefore, attempt 
to trace our duties and liabilities, only so far as they 
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attach to our private life and the every-day trans- 
actions which, from oiir birth to the disposal of oiir 
worldly goods in anticipation of the grave, attend us 
through our pilgrimage. 

I do not offer this yolume to you as a law-book — 
as such it has no pretensions whatever. It is intended 
to assist you in avoiding litigation, not to give you 
help when engaged in it. 

I shall not offer any dicta of my own, but shall 
compile my text from the ^^ Statutes at Large," and the 
reported decisions of our judges, quoting, when occasion 
offers, from the works of learned commentators, who are 
much more worthy to be read than I am. 

Thus, I hope to give you, in an untechnical and 
familiar manner, a sketch of your duty towards your 
neighbour, as defined by the law of the land we live in. 

A. F. 
Dec. Ut, 1859. 
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2 IKTEODUCTION. 

masters and servants, landlords and tenants, <&c. Por it 
is not absolutely necessary that we should marry, or 
have children, or engage servants, or hire houses or 
lands. It does not follow as a matter of course that we 
should have any persons to stand in the legal relation- 
ships of father and mother to us, for we may be born 
illegitimate. 

Naturally — as British subjects — we enjoy the following 
rights : — 

I. The Bight op peesonal Secueitt. — This is 
prized so highly by our law, that it justifies us in pelf- 
defence, even in slaying any person who may injure us in 
life or limb, and absolves us from the performance of any 
promise — no matter how solemnly or formally made — if 
it has been exacted under threats against either the one 
or the other. It also protects us from practices injurious 
to our health, and from attacks upon our characters and 
good name. 

II. The Bight or peesonal Libbett. — It is enacted 
by Magna Charta that no freeman shall be banished or 
imprisoned unless by judgment of his peers (equals), or 
by the law of the land ; and by the equally famous 
Habeas Corpus Act, passed in the thirty-first year of 
the reign of King Charles II., it is provided that no 
subject of this realm shall be sent a prisoner beyond the 
seas to places where they cannot claim and enjoy the 
protection of the common law. A person wrongfully 
imprisoned, "beyond seas," may recover damages, not less 
than £500 and costs, from those who have procured his 
confinement ; and they shall be " disabled," so runs the 
statute, " from thenceforth to bear any office of trust or 
profit within the realm of England, and shall incur and 

, sustain the pains, penalties, and forfeitures limited, or- 
. dained, and provided in and by the Statute of Praemunire, 
. . . and be incapable of any pardon from the king, 
his heirs and successors, of the said forfeitures, losses, or 
disabilities, or any of them." With regard to those 
who may be imprisoned within the jurisdiction of our 
courts — no matter by whom and in what manner, and 
whether under colour of judicial sentence or by private 
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wrong — this statute enacts that tbe person so circum- 
stanced, or his friends for him, may sue out a writ of 
Habeas Corpus, in obedience to which, he must be 
brought, within three days of the date of the writ, before 
the court out of which it is issued, there to hear the 
reason of his detention ; and if he can show that he is 
illegally detained, he is entitled to his discharge. The 
writ of Habeas Corpus may be applied for in the High 
Court of Chancery and in the Courts of Queen's Bench, 
Common Pleas, and Exchequer, and a penalty of £500 
may be recovered against any judge of such courts for 
improperly refusing to grant it. Prom a gaoler who 
refuses or neglects to obey it, a penalty of £100 for the 
first offence, and £200 for the second, may be recovered. 

In the midst of violent political convulsions, such as 
the Scots Bebellion in the year 1715, the great Irish 
Brebellion in 1798, the disturbances which took place in 
England in the following year, and the abortive attempt 
at insurrection in Ireland in 1848, &c., when the safety 
of the many demanded that the liberty of a few tur- 
bulent spirits should be curtailed, this great bulwark of 
our freedom has been removed for short periods, by the 
consent of the people at large, expressed through their 
representatives in Parliament. 

Thus, a British subject cannot be removed from his 
country against his will, except under the sentence of a 
court of law. The Sovereign cannot even compel him to 
accept the most honourable post abroad. Soldiers and 
sailors may be sent beyond seas, because when they 
entered their honourable professions, they of their own 
free will resigned a portion of their natural liberties 
into the hands of their commanders. 

III. The Right or Ltbeett oe Conscience. — 
No disabilities now attach to any subject of the crown, 
upon account of his religion. Formerly, the rites and 
temples of the Church of England were the only forms 
and places of worship recognized by our constitution. 
Indeed, the law went so far as to punish with death a 
man or woman's systematic absence from their parish 
church ; and as late as the year 1828, persons who from 

n 2 
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conscientious scruples, refused to take the Holy Sacra- 
ment according to the formula of the Established Church, 
wero incapable of election as members of Parliament, 
or of any municipal corporation. Thus, by "what was 
called the Test and Corporation Acts, Dissenters and 
Eoraan Catholics, however capable and loyal they might 
be, were excluded from the service of their country. By 
other enactments, passed rather upon political than 
theological grounds, if the heirs of a deceased landed 
proprietor were Papists, the next descendant, however 
remote, who would declare himself a Protestant, might 
claim and possess them. A Eoman Catholic was not 
permitted to carry arms for his defence, or to own a 
horse above the value of ^ve pounds ; and to carry out 
this last vexatious prohibition, he was compelled to sell 
any horse that he might possess, to the Protestant who 
should first offer that sum for it. 

A form of words concluding the Oath of Abjuration 
and Supremacy, by which the rights of the Eoman 
Catholic branch of the family of Stuart to the crown of 
England and Scotland were abjured, and the supremacy 
of the reigning sovereigns, William and Mary, acknow- 
ledged, and which was framed expressly to prevent the 
Jesuitical adherents of the Pretender, Charles Stuart, 
from taking the oath with a mental reservation, had 
indirectly the effect of excluding natural-born British 
subjects of the Jewish persuasion from Parliament. 
The words in question being, " Upon the true faith of a 
Christian." 

One by one, all these disabilities, and many more that 
I need not enumerate, have been removed. The Dis- 
senters and Eoman Catholics received from time to time, 
various instalments of toleration, but in the year 1828, 
the Test and Corporation Acts were repealed, and in the 
following year the Eoman Catholic Belief Act was passed. 
The session of 1857 brought to a satisfactory conclusion 
the long struggle that had been made in Parliament on 
behalf of the Jews, and now no disabilities whatever 
attach to a British subject on account of his religious 
tenets. 



INTRODUCTION. 5 

IV. Tub Eight op peitate Peoperty gives every 
one the free use and disposal of his possessions; but 
they must be obtained and transmitted according to law, 
and dealt with in conformity with the great maxim — " Sic 
utere tuo ui alienum non Icedas,^* 

It forms no part of my present purpose to trace the 
causes by operation of which the soil and its products, 
once common to all, have become the property of indivi- 
duals, or to recount down to the present time the various 
customs and laws which have regulated the transmission 
from hand to hand of such and similar property. I am 
about to deal solely with bights, as they may now be 
exercised, and wrongs, as they may now be redressed. 

No consideration of the general welfare will justify 
one person, or class of persons, in seizing or injuring the 
private property of another. Sometimes the legislature 
compels a man to sell his land, <&c., for the purpose of 
railways, roads, docks, &c., being constructed through 
or upon it ; but, at the same time, it invariably provides 
that a proper price for the purchase, and a sum for com- 
pensation for any resulting inconvenience^ shall be 
impartially assessed and promptly paid. 

We tax ourselves, through our representatives in 
Parliament, to provide funds for the government, and 
security of the kingdom at large ; and no impost can be 
levied by compulsion for any purpose whatever without 
our sanction so expressed. The various municipal and 
other local governing bodies act with power derived 
and reflected from the legislature ; and it is only in 
counties — where the justices (appointed by the Crown) 
levy the county rate, — that the sums we have to pay 
in these and other respects are not fixed by our own 
delegates. In the last-mentioned case, however, we are 
not without our remedy against mistake or unfairness ; 
for, should our property be rated improperly, the law 
gives us an appeal to the Court of Quarter Sessions, 
where the impeached rating may be altered or entirely 
quashed or set aside. 

At present no article of absolute necessity is taxed in 
this country, and a poor person may live a long and 
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tolerably comfortable life without contributing one penny 
to direct taxation ; but the moment that we begin to 
indulge in luxuries we pay our Bhare, more or less, 
according to our position in life. 

It is only by death — natural or civil — that we can be 
deprived of our rights. A person outlawed for not 
submitting to legal process, has his rights of property 
suspended, and a felon sentenced to transportation, or 
penal servitude, for life, is civilly dead ; but should the 
former submit, and the latter receive a pardon, their 
rights revive again. 

It is a maxim of law that ** there is no toratiff without 
a remedy,** This has been stigmatized by some shallow 
reasoners, who having seen a failure of justice in some 
cases, accuse the law of being imperfect, or one-sided, 
when the chances are, that the whole fault lies in the 
machinery employed to put it in motion, or in a defect 
in the evidence upon which alone it can act. As well 
blame a steam-engine for not working when you have 
neglected to light the fire — as find fault with the law 
for not acting, when you have not taken the proper 
proceedings to put it in operation. 

Bights are protected and wrongs punished by the 
common law and Acts of Parliament. In Magna Charta, 
the king, speaking for himself and his successors, de- 
clared, — '^ JSTuUi vendemus, nulli negahimus aut differemus 
rectum vel justitiam** * 

" Therefore," says Sir Edward Coke, " every subject for 
injury done to him in honis, in terris, aut personayf may 
take his remedy by the course of the law, and have 
justice and right for the injury done to him freely 
without sale, fully without any denial, and speedily 
without delay." The remedies thus provided being open 
to all, we are not permitted to take the law into our own 
hands for our vindication or protection, except in cases of 
extreme insult and those which I have mentioned. 



* Bight or justice we will sell to none, deny to none, delay to 
none, 
f In goods, in land, or person. 
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V. The Eight of Ebbedom of Discussion. —Our 
press is absolutely free, and every one is permitted to 
speak in public upon whatever subject he pleases. 
If the matter should be seditious, blasphemous, or in- 
decent, the law, as the protector of public peace and 
morality, will interfere to check its publication; will 
punish its authors and publishers ; and, should it affect 
wrongfully the character or peace of mind of individuals, 
the law again gives them their civil remedy against the 
libellers. But the office of a censor to restrain our peus, 
and stop our mouths, is unknown in Qreat Britain. Free 
discussion is to a political constitution what blood is to 
our natural bodies. 

By the celebrated Bill of Eights, passed in the com- 
mencement of the Eeign of William and Mary, the 
rigbts of Englishmen are thus summarised. The reader, 
however, must bear in mind what has been stated with 
regard to religious disabilities : — 

" 1. That the pretended power of suspending laws, or 
the execution of laws, by regal authority, without con- 
sent of Parliament, is illegal. 

"2. That the pretended power of dispensing with 
laws, or the execution of laws, by regal authority, as 
it hath been assumed and exercised of late, is illegal. 

*' 3. That the commission for erecting the late Court 
of Commissioners for Ecclesiastical Causes (the Court of 
High Commission, founded by James II.), and all other 
commissions or courts of like nature, are illegal and 
pernicious. 

" 4. That levying money for, or to the use of the 
Crown, by pretence of prerogative, without grant of 
Parliament, for longer time or other manner than the 
same is or shall be granted, is illegal. 

" 5. That it is the right of the subject to petition the 
king; and all commitments and prosecutions for such 
petitioning are illegal. 

" 6. That the raising or keeping a standing army within 
the kingdom, in the time of peace, unless it be with con- 
sent of JParliament, is against law. 

" 7. That subjects which are Protestants may have 



8 INXRODFCTrOK. 

arms for their defeace suitable to their conditions, and 
as allowed bj law. [This section now extends to all 
denominations of Her Majesty's subjects, the oppressive 
laws relating to the Boman Catholics having been 
repealed.] 

" 8. That election of members of Parliament ought to 
be free. 

" 9. That the freedom of speech and debates or pro- 
ceedings in Parliament ought not to be impeached or 
questioned in any court or place out of Parliament. 

" 10. That excessive bail ought not to be required, 
nor excessive fines, nor cTuel and unusual punishments 
inflicted. 

"11. That jurors ought to be duly impanelled and 
returned; and jurors who pass judgment upon men. in 
trials for high treason, ought to be freeholders. 

" 12. That all grants and promises of fines and for- 
feitures of particular persons, before conviction, are illegal 
and void. 

"13. That for redress of all grievances, and for the 
amending, strengthening, and preserving of the laws. 
Parliaments ought to be held frequently." 

Such are the privileges which every British subject 
possesses naturally. The question now arises, who is 
a natural-born subject? AH persons born within the 
dominions of the Grown ; that is, either within the United 
Kingdom, or the territories thereunto belonging, or who 
are born abroad the ofispring of a British subject (pro- 
vided that they claim their rights within five years after 
they have accrued) fall under this description. And here 
I may observe, that under our laws as they now stand, 
an alien is, with very slight exceptions, as free to live 
and trade in this country as a natural subject ; the only 
restrictions being that he cannot purchase land for his 
own use, since the tenure of land implies allegiance to 
the Sovereign under whom all the soil of the country ia 
supposed to be held : he is likewise disqualified to sit in 
Parliament even though naturalized. 

An alien may be made a denizen by letters patent from 
the Sovereign, and, as such, may take lands by purchase 
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or devise, but not by inheiitance ; for his parent, tbrough 
whom he must claim, was incapable of holding them. An 
alien may be naturalized^ by Act of Parliamenf or the 
certificate of a Secretary of State. Any natural-born 
subject of the Queen, or person whose right to be deemed 
such, depends upon the validity of the marriage of his 
parents or grandparents, may petition the Court for 
Divorce and Matrimonial Causes for a decree declaratory 
of his rights as a British Subject. The children of the 
Sovereign are all natural subjects, no matter where they 
are born. 

Every foreigner, however, who lives in our country is 
under the protection of our laws, and is bound to know 
and obey them, although they may be repugnant to 
those in force in his own country. Thus, a Turk who 
married two wives in England might, according to the 
forms prescribed by our law, be convicted of bigamy. 

I have now enumerated the privileges which every 
British subject possesses naturally as such. Those others 
which we may enjoy, and the wrongs we may commit in 
the various relationships of life, created and sanctioned 
by laws divine and human, but into which it is in our 
option to enter or not as we please, and those relating to 
or arising out of the property, which we may or may not 
acquire, are the artificial rights mentioned in the com- 
mencement of this chapter, to the consideration of which 
the remaining portion of this work will be devoted. 



PAEEWT AND CHILD. 



The mutual duties of parent and cbUd are dictated by 
nature, are sanctioned and partly enforced by law ; but 
a broad distinction is made by the latter between le^tu 
mate and illegitimate, or bastard children. The principal 
object in marriage, regarding it as a civil contract, is to 
point out plainly who are the parties responsible for the 
maintenance of children, and to show \j whom their 
obedience and other duties can be claimed. 

In England, no child is legitimate that is not born 
during the lawful wedlock of its parents, whilst they 
cohabit together, or within a competent time after the 
absence or decease of the husband. 

In Scotland another, and less strict rule, derived from 
the civil law, applies to illicit children, who may at any 
time be rendered legitimate by the marriage of their 
parents ; thus lessening considerably the penalties which 
should follow a life of shame — reducing the necessity for 
a speedy reparation on the part of a seducer, and placing 
it* in the power of persons who have offended against 
morality to say whether or not their offspring shall 
enjoy full rights of citizenship. Bastards cannot inherit 
anything, not even a name, although they may acquire 
one by reputation. They are in contemplation of law 
the children of no one ; thus they cannot be called upon 
to support their putative parents. The parish in which 
they are born is their place of settlement ; legitimate 
children having that of their father wherein to seek relief 
upon occasion. The mother of a bastard is entitled to 
its custody, in preference to the reputed father, however 
capable or desirous he may be of keeping it, and she is 
bound to maintain it until it is sixteen years old, or if a 
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female, until married. She may, however, call upon 
justices of the peace to order the putative father to pay 
a sum of money towards its keep until it is sixteen years 
of age, upon giving sufficient proof that it is his child ; 
but this application must be made within a year after 
the birth of the infant, unless the person sought to be 
charged has by some payment of money acknowledged 
his paternity. This rule is framed to prevent false charges 
being made at a time when, on account of the period 
that had elapsed, it would be difficult or impossible to 
refute them. In all other respects, illegitimate children 
have now the full natural rights of British subjects, 
and may be made legitimate, by Act of Parliament, 
but the benefits of many of our charitable and other 
institutions are denied (whether justly or unjustly I 
will not say) to children who cannot produce a certificate 
of the marriage of their parents. 

Judicial proceedings may now be taken for sub- 
stantiating legitimacy. It is enacted by the 21 & 22 
Vict. c. 93, "That any natural-born subject of the 
Queen, or any person, whose right to be deemed a 
natural-born subject, depends wholly or in part upon 
his legitimacy, or on the validity of a marriage, being 
domiciled in England or Ireland, or claiming any real 
or personal estate situated in England, may apply to 
the Court for Divorce and Matrimonial Causes, praying 
the court for a decree declaring that the petitioner 
is the legitimate child of his parents, and that the 
marriage of his father and mother, grandfather and 
grandmother, was a valid marriage, or for a decree de- 
claring any of the matters aforesaid." 

Parents are bound to maintain, protect, and educate 
their legitimate ofispring, and these must obey and 
serve their parents, and in turn provide for them when 
incapacitated by age or sickness from earning a sub- 
sistence for themselves. This is but a natural return 
for the love and protection wbich have been bestowed 
during the helplessness of infancy, and the inexperience 
of youth. The conduct of parents towards their children, 
and of children towards their parents, supplies no excep<* 
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tion to their legal obligations. It would be detrimental 
in the highest degree to the interests of society were 
parents permitted to refuse to support those to whom 
they had given life, or to cherish one child and wholly 
neglect another ; or if children were allowed to decide 
whether or not their parents were wortliy of their sup- 
port in after years. The good and the bad, the dutiful 
and the undutiful, are alike entitled to necessary main- 
tenance and protection, but no more. No one is re- 
quired by law, however ample- his means may be, to 
minister to the idleness and vice, or even the luxury of 
another ; bare sustenance, such as will relieve the public 
from being made chargeable with the support of the 
indigent or helpless person, is all that the law commands 
— all else is left for affection to dictate and gratitude to 
provide. It is undoubtedly true that, where the least 
legislative interference is made with the natural law, 
there will be found the highest scale of mutual confidence 
and happiness in all the relations of life. 

The father of a legitimate child of either sex, and if 
he be dead, its mother — is entitled to its custody as its 
natural guardian. The father may allow his children to 
live apart from him if he pleases, but he may demand 
their restoration at any time until they are fourteen 
years old. Thus, the father of an infant agreed to let it 
live with its uncle, who was to maintain and educate it 
until it was able to provide for itself ; and the father 
promised not to take it away, and to pay a certain 
weekly sum for its support. This agreement was acted 
upon for some time, but when the father required his 
child to be sent home, it was held that, notwithstanding 
the agreement, he was at liberty to revoke his consent 
to the child's living with its uncle. This rule applies to 
children born abroad of a mother who is a foreigner. 
The father (if a British subject) is entitled to their 
custody. Thus, in the year 1836, H., a British subject, 
married E., a native of Trance, and the parties resided in 
Paris. There were five children of the marriage, all 
bom in France. In 1853 the husband and wife separated, 
and the former came to reside in England. The wife 
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continued in France, and retained two of the children, 
against the wishes of the hushand; and in 1853 she 
instituted a suit for divorce. In November, 1853, a bill 
in Chancery was filed, in the name of the infant children, 
against the father and mother, to have the children made 
wards of court. A motion was made that the mother 
might be ordered to deliver up the two children to the 
custody of the father ; and it was held by the Court of 
Appeal that such an order could be made, notwithstand- 
ing that the children were born abroad, and that they 
and their mother were resident abroad; and it was 
ordered accordingly. But where the children were 
natural-born subjects, and their father a foreigner, he 
was restrained from removing them out of the jurisdic- 
tion of the Court of Chancery. 

The father or mother may forfeit their right to the 
custody of their children by bad conduct. Thus, when a 
father or widowed mother beats his or her child or chil- 
dren cruelly, or is in the habit of indulging in continual 
intoxication, or is guilty of grossly immoral conduct, the 
Court of Chancery will interfere and remove the off- 
spring, appoint a guardian * for them, and compel the 
offending parent to make a proper allowance for their 
support. But this is only done when the child has 
property. 

Such are the general rules relating to the rights and 
obligations of parents and children. I will now proceed 
to mention in detail their mutual duties, classing them 
under the three heads before mentioned, viz. — mainte- 
nance, protection, and education, I must be understood, 
in using the word " parent," to mean either the father 
himself, or the mother having the legal charge of the 
children after his decease. 

1. Maintenance. — By a statute passed in the forty- 
third year of the reign of Queen Elizabeth, the father 
and mother, grandfather and grandmother, and the 
children of every poor, old, blind, lame, and impotent 
person, or other poor person not able to work, being of 

* See Chap. II., Guardian and Ward. 
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sufficient ability, must at their own charges relieve and 
maintain such person in such manner, and at such a 
rate as two or more justices of the peace shall direct, 
under a penalty of twenty shillings for every month in 
which he or she shall fail to do so ; which penalty may 
be recovered by a distress or seizure of the goods and 
chattels of the defaulters, and if a sufficient sum cannot 
be so raised, the persons liable may be imprisoned for 
three months, unless such penalty and all the necessary 
costs and charges of proceedings to enforce it, be sooner 
paid. The sum recovered is handed over to the parish 
or union in which the offence of neglecting those men- 
tioned in the Act is committed. By subsequent statutes 
all parochial relief given to a wife on account of her 
children, under the age of sixteen, not being blind, or 
lame, or dumb, is considered as given to the husband, 
and he is responsible for it. In like manner, a widow is 
held liable for relief given on account of her children, 
but this does not affect the right to proceed against 
other relatives. 

If a man marries a woman who has bastard chil- 
dren, he is bound to support them until they are 
sixteen years old, or until their mother dies ; for her 
liabilities and rights attach to him. He is not, however, 
obliged to maintain her legitimate offspring by a former 
husband. Every person who is able wholly or in part to 
provide for his or her family by work or other means, 
and wilfully refuses or neglects to do so, thereby render- 
ing them chargeable to the parish, is deemed " an idle 
and disorderly person," and liable to imprisonment, with 
hard labour, for one calendar month, and every person 
running away and leaving his or her children so charge- 
able, is deemed a " rogue and a vagabond," and liable 
to imprisonment, with hard labour, for three calendar 
months. Moreover, if such persons shall leave property 
in the parish thus burdened, so much as is required for 
the support of the deserted family, or as can be got 
towards easing the charge imposed upon the poor rates, 
may be seized and applied towards their maintenance. 
The word " family," however, only applies to the relatives 
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mentioned in the Act of Elizabeth, and a man cannot be 
compelled to provide for his wife's mother, or the wife 
OP widow of his son, or his own brother or sister. 

The moral obligation of parents to provide for their 
children, affords no inference of a legal promise to pay 
their debts. In order to bind them in point of law, it 
must be proved that they have contracted to be boand 
just in the same manner as a contract must be proved 
against any other person ; and if this cannot be proved, 
either expressly or by implication, they are no more 
bound to pay the debt than the merest stranger would 
be. Thus, a parent is not obliged to pay for clothes 
supplied to his son or daughter, although under age, 
without some proof of a contract upon the parent's 
part; and if the clothes be delivered at the parental 
residence for a child living there, and the father repu- 
diates the bargain and sends back the goods, the tailor 
has no remedy against him. Even if goods be worn 
by the son, without the father's knowledge, the latter 
is not liable to pay for them. "We shall see hereafter 
how far a child, under age, is answerable for his own 
contracts. 

If, however, a parent do any specific act, from which 
it may reasonably be inferred that he has authorized a 
child to contract a debt, he may be made liable for it- 
Thus if he know that his children have ordered articles 
upon his credit, and has seen them in possession or 
use of them, and has made no objection or taken steps 
to prevent a further supply, then the general rule is, 
that he may be taken to have authorized the orders, 
and his children will be treated as his agents in giving 
them. What amounts to authorization is a question 
the answer to which must be gathered from the 
facts of each particular case. If a child is living away 
from home upon an allowance provided by his parent — 
that is held to be in lieu of all charges, and the parent 
cannot be made liable for necessaries supplied to his 
child ; but, as he is bound to maintain his children, and 
is entitled to their custody, should he permit them to 
live apart from him without any such provision, then 
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the person under whose care they are placed by his act 
or with his knowledge, will be considered his agent for 
providing them with necessaries. Thus a servant in 
whose charge a child is placed or left by its parent, has 
his authority, by implication, to provide it with medical 
attendance on his credit, even although the accident 
which caused such attendance to be required occurred 
through the servant's carelessness. It is a doubtful 
point whether a parent who deserts his children is liable 
to strangers for necessaries provided for them. 

I have hitherto confined my observations upon the 
mutual duties and rights of parents and children, as 
regards maintenance, to cases in which the latter have no 
means of providing, or contributing to, their own support. 

I will now state how a parent may be assisted in pro- 
viding for them out of their own resources. 

A parent has no authority over the estate of his 
children bequeathed by will or otherwise, except as 
guardian or trustee ; but if he be unable to maintain, 
educate, or advance them at his own cost, the Court 
of Chancery will allow him for such purposes a proper 
annual sum out of the estate, or even, if requisite, the 
whole property to which the children may be entitled, 
according to the provisions of the trust. If there should 
be in the same family some children for whom provision 
is made, and others who have no expectations, the 
court will sometimes apportion to the former a larger 
sum than is absolutely necessary for them individually, 
in order that the brothers and sisters may share in 
their advantages ; as it might be subversive of domestic 
happiness for one child to be brought up with luxuries and 
advantages, in which its father's other children were not 
allowed to participate. The court will not permit its. 
allowance to be expended otherwise than as it directs, 
and should the parent misapply it, the children upon 
coming of age, or marrying, may call upon him to 
account for it with the greatest strictness, and the court 
will compel him to refund any portion he may have 
wrongfully spent. 

Under some circumstances the Court of Chancery 
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will order small legacies left to children to be paid to 
those who maintaia the intended recipients, without 
waiting for them to come of age or marry. Thus, the 
whole of a small legacy and its accumulations, were once 
paid out of court to the solicitor of an infant who had 
no other property, upon the former undertaking to apply 
it in discharge of a sum claimed as past maintenance, and 
for a prospective outfit, and after deducting the costs, 
to pay any balance remaining to the infant on his attain- 
ing his majority ; but generally speaking, children do 
not receive the benefit of any provision made for them 
until, being sons, they attain their majority, or^ being 
daughters, come of age or marry. 

A parent is entitled to receive the earnings of his 
children as long as he maintains them. In the eye of 
the law they are his servants, and he may recover damages 
from any one who deprives him of their services, as, for 
example, by seducing a daughter. 

The same rule which governs the liability of parents 
for the debts of their children, applies to the liability of 
children for the debts of their parents, when called 
upon in turn to provide for them. 

2. Photeotioit. — This duty is enjoined by nature, 
and its exercise is supported by law. A parent is 
justified in assaulting one who is attacking his children ; 
and in a case in which a father followed a person who 
had beaten his son, for a mile, and retaliated on him with 
such severity that he died of the injuries inflicted — ^it 
was held not to be murdery but only manslaughter. 

It is an offence to assist another in maintaining legal 
proceedings, but a parent may uphold his children in 
their lawsuits. In like manner a child may protect the 
person and assist the cause of his parent. 

8. Educatioit. — Our law does not compel a parent 
to educate his children, though indirectly it does so, by 
preventing him from wholly employing in labour that 
portion of his children's time which ought to be spent 
in teaching them to become useful members of society. 
Thus, young children may not be employed in factories, 
unless the persons for whose benefit they work send them 
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to school for three hours every day, and if necessary a sum 
of not more than twopence a week (the ordinary national 
school charge) may be deducted from their wages to pro- 
vide the necessary means. Under certain statutes the 
children of very poor persons may at a proper age be 
taken out of the hands of their parents and apprenticed 
to learn a trade whereby to support themselves. Should 
children become criminals and be sentenced (under a 
humane provision of our law lately made) to periods of 
forced tuition in reformatory schools, their parents may 
be called upon by justices of the peace to contribute to 
their support by payments of not more than five shillings 
a week. Crime, in ninety-nine cases out of a hundred, 
is the offspring of ignorance, and it is only fair that 
those who do not bring up their children to a knowledge 
of what is right and wrong, should be compelled to take 
upon themselves at least some portion of the burden that 
their neglect has entailed upon the state. Indeed, there 
are those who argue, and not without reason, that 
parents ought to be as much bound by law to provide their 
children with that mental culture, without which they are 
likely to become thieves — obtaining a living by plunder- 
ing society at large — as they are obliged to provide them 
with that bodily sustenance, without which they may 
become chargeable upon the parish. 

The provisions that I have mentioned for enforcing 
the maintenance and education of children may appear 
to apply only to the poor, but it must be remembered 
that they are directed against those who refuse as well 
as those who neglect, whatever their station in life 
may be. 

Morally speaking, parents must give an education 
according to their means to their children ; for, as an 
ancient writer observes, ^' It is not easy to imagine or 
allow that a parent has conferred any considerable benefit 
upon his child by bringing him into the world, if he after- 
wards entirely neglects his culture and education, and 
suffers him to grow up like a mere beast, to lead a \\ii 
useless to others and shameful to himself." 

The duty which attaches to children, reflected from 
^ c 2 
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their rights of maintenance, protection, and education — is 
obedience to the lawful commands of the parent. This 
is due, in the first place, to enable the parent to perform 
his obligations, and in the second as a requital for 
doing so. The power of a parent over his children 
continues whilst the latter are infants or minors (as the 
law terms persons under the age of twenty-one), and this 
is not determined by the death of a father, for he may 
appoint by will a guardian, to whom he may impart his 
authority, as will be seen in the following chapter. 
Parents may also delegate their authority over their 
children to schoolmasters, tutors, and governesses, who 
stand " in loco parentis ^^ — in the place of a parent — and 
must be obeyed accordingly by those placed in their 
charge. Parents and their delegates may correct their 
children in moderation, to enforce obedience to their com- 
mands ; but should they abuse this right by inflicting 
excessive chastisement, they are deemed to have com- 
mitted an assault, and ma^ be severely punished. What 
constitutes excess in punishment is a fact that must be 
gathered from the state of strength and health of the 
child, the instrument used to inflict it, the nature of the 
oflence for which it is given, &c. 

Parents are not responsible for the wrongful acts of 
their children when committed without their knowledge. 
Thus, should a child be guilty of a theft, the parent 
cannot be obliged to make good the stolen property. 
If he commit wilful mischief, or slanders, or assaults any 
person, he alone is answerable for any penalties or 
damages that may be imposed by a court of law. But 
should the parent stand by and encourage the child to 
commit a crime, or to injure the person or property of 
another, then the child is supposed to act under the 
coercion of its parent, and may be absolved from the 
consequences, but the latter will have to account crimi- 
nally and civilly as though the acts were his own. 

To prevent the marriage of minors without the con- 
sent of their parents, it is enacted that before a marriage 
licence can be granted in cases where either of the 
parties, not being a widower or widow, is under the 
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age of tY(-entj-one years, the consent of the father of 
such party if he be living, or if dead, of the guardian 
appointed by him, and if no guardian is so appointed, 
of the mother, or of the guardian appointed by the 
Court of Chancery, if the mother has married again, or 
the infant be an orphan — must be obtained ; and one of 
the parties to the contemplated marriage must personally 
take oath that this consent has been obtained, before a 
licence is granted. 

In like manner, i^ith regard to marriages which take 
place at the office of the Begistrar, under a procedure 
which will be mentioned hereafter, the necessary cer- 
tificate will not be granted until the above conditions 
are complied with. Marriage by banns, that is, after 
publication of the names of the contracting parties three 
times in church, may take place between "infants," 
because this is not presumed to be a secret proceeding ; 
and the publication so made is considered sufficient 
notice to the parents and guardians, who can " forbid the 
banns," and thus put a stop to the intended marriage, 
if they please. 

The amount of provision which parents may make by 
will, or otherwise, for their children, is left entirely to 
their own discretion. If property is legally settled to 
descend in a particular manner, the persons enjoying the 
use of it only during their lives, or until the occurrence 
of a given event, have no power to divert it from 
the prescribed course ; unless, indeed, those entitled 
after them consent to relinquish their expectations. 
But, in the absence of any such provisions, parents may 
disinherit their children, and leave all their estate — no 
matter of what it may consist — to a younger child, or a 
perfect stranger. The law, however, will not permit the 
disherison of an heir, unless it be made perfectly clear 
and beyond question that it was the intention of his 
parent, or other relative, that he should be excluded 
from the succession ; and therefore any ambiguity that 
may lurk in the will or deed disposing of the estate, or 
any doubt that may be entertained as to the true con- 
etruction, will be resolved in his favour. 
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At one time, if a parent were authorized by a marriage 
settlement or other instrument to appoint — ^that is, 
direct to be paid — a sum of money amongst his or her 
children — ^very little discretion was allowed him, and 
he was bound to make, as nearly as might be, an 
impartial distribution of it ; but experience taught that, 
by insisting upon an equal division, no reward could be 
given for dutiful, and no punishment for undutiful con- 
duct, and that the parental authority was consequently 
diminished. The law was therefore altered, and now 
a parent, circumstanced as I have stated, may give a 
shilling to one child, and all the rest of the fund to 
another ; or may even leave it all to one or more, without 
any mention of those excluded. 



GUAEDIAN AND WAED. 



The next relationebip in which it is probable that a 
young person may be placed, is that of ward to a 
IpMrdian. 

It would be of no practical utility for me to discuss 
the various kinds of guardianship that arose out of the 
feudal tenures, or to mention those of an exceptional 
character, which are founded upon custom, in certain 
places (the city of London and some parts of Kent, for 
example), but which are seldom acted upon. The prin- 
ciples of the former are important to the lawyer — the 
origin of the latter is interesting to the antiquary ; but 
I have only to deal with what I find in daily operation at 
the present time. 

I have said that a father is entitled to the custody of 
his children, and so, in some cases, is their mother. The 
former is their guardian by nature, and may manage 
their property, accounting to them when they come of 
age or marry, for the profits. The father, or the mother 
after his death, is also their guardian for nurture until 
they are fourteen years old. In some cases the mother 
will be allowed, in the lifetime of the father, to have sole 
charge of her children whilst under the age of seven 
years. 

Guardianship '^for nurture^' continues till the child 
has attained the age of fourteen, and the guardian for 
nurture is entitled to the custody of the child during 
that period. The law recognizes, for this purpose, no 
distinction as regards the discretion of the child between 
those ages. "Where a child aged ten has been brought 
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up by a writ of habeas corpus obtained by the mother, 
a widow, who was the guardian for nurture, the Court 
would not examine the child to ascertain if it had mental 
capacity sufficient to exercise a choice as to whether it 
should be brought up in the Protestant or the Eoman 
Catholic faith, but at once restored it to the custody of 
the guardian, it appearing that she had not forfeited her 
right by immoral conduct, and was not applying in bad 
faith, in demanding the custody of her child. 

G-uardians of the property and persons of infants, or 
of their property alone, are now almost universally ap- 
pointed either by deed or will of a deceased father, 
or by the Court of Chancery. Guardians appointed by 
deed or will, have all the powers and rights of a parent ; 
those appointed by the Court of Chancery enjoy as 
many of such privileges as the court may entrust to 
them. 

One of the principal functions of our courts of equity 
is to protect the persons and property of infants. They 
therefore exercise a wide jurisdiction over the parents 
and guardians of children possessed of estates, real or 
personal. Should the former treat their offspring with 
cruelty, or be guilty of conduct such as is likely to affect 
their happiness, or to render it impossible for them to 
remain together without moral contamination ; or if, 
because they are associated, others will shun the society 
of the children — then the court will, upon application, 
remove the children from the custody of the offending 
parent, and hand them over to the care of a guardian. 
Again, should the parent be in insolvent circumstances, 
and likely to waste the property of the children, a 
guardian will be appointed. Equity will also dismiss 
guardians who have acted improperly, no matter how 
they have been constituted, and will make them account 
annually for the profits of the estates of their wards ; 
and in case of any disagreement arising between them, 
if more than one, as to how the ward is to be main- 
tained, educated, and advanced in life, will settle the 
dispute, and direct how much money is to be expended, 
in what school or university the ward is to be placed, to 
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what profession be is to be brought up, and give all other 
necessary directions. 

When a suit is instituted in a court of equity, in 
relation to the estate or person of infants, they imme- 
diately become wards in Chancery^ and are entitled to 
the protection of the court, notwithstanding that they 
may be under the immediate tutelage of a parent or 
guardian. Infants can be made wards of court by 
settling small sums of money upon them (not less than 
£100 it seems), and by filing a bill for the proper 
administration of the property. 

The sanction of the court is necessary for the marriage 
of its wards, and a person who marries one, either male or 
female, without its permission, may be committed for the 
contempt: if the offender be a man, until his wife 
becomes of age; he will also be compelled to make 
a suitable settlement of her property; if a woman, 
until she has pureed her contempt by submission. 
Indeed, the modern rule goes so far as to declare that 
the husband of a ward of court, married without con- 
sent, shall take no interest whatever in her property; and 
such contempt gives the court jurisdiction over both 
parties, and it may refuse to part with any portion of 
the property of the wife during their joint lives, whether 
the wife at the time of consent is of age or not. In 
cases of this description, the court exercises its juris- 
diction with a view to what is most for the benefit of 
the ward and her children. 

It is a criminal contempt to carry off a ward from the 
custody of those to whom the court has confided him or 
her ; against the consequences of which even the privi- 
lege of Parliament is no protection. It is also a contempt 
of court to send one of its wards out of its jurisdiction, 
even although he has gone abroad as an officer in the 
army, when he has entered that profession without legal 
sanction ; and when an infant ward of court enlisted in 
the East India Company's service and was about to be 
sent to India, the court, at the instance of his guardian, 
ordered his discharge. 

When a woman who has been constituted a guardian 
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marries, it is usual to make a new appointment, as sbe is 
no longer her own mistress, having to obey her husband. 
So also when a guardian is made a bankrupt, or becomes 
insolvent, he may be removed from his trust. 

A stranger who bequeaths property to infants in the 
lifetime of their parents cannot appoint a guardian for 
them in respect of it, imless the latter consent to waive 
their parental rights. 

But when a benefit is given to the parent on condition 
of his resigning the management of his children, he will 
not be permitted to receive the gift without complying 
with the terms under which it was given ; and should he 
once give permission for his children to be maintained 
and educated by another, he cannot afterwards revoke it 
and demand their restoration. 

Great attention is always paid by our law to the 
wishes of a deceased father with regard to the religious 
instruction that he wishes his children to receive ; and 
their mother, or guardians, will be obliged to bring 
them up in the persuasion that he has held ; but if he 
authorizes their education in the tenets of a creed other 
than his own, he cannot retract, for by doing so the 
mind of his offspring would be rendered unsettled, and 
their future happiness might be greatly endangered. 
Such are the ordinary rules which regulate the relation- 
ship of guardian and toard; but it is one which ought 
never to be undertaken without serious consideration 
of the heavy responsibilities which attach to it. The 
guardian has no beneficial interest in the property of his 
ward: he is under no circumstances justified in specu- 
lating with it, or applying it otherwise than in confor- 
mity with the terms of the instrument, or the order of 
the court, that empowers him. Should he do so, he and 
his representatives must account to the last penny for 
all the profits, and make good all the losses that may- 
have arisen. The sanction of the ward is no excuse for a 
deviation from the strict discharge of this duty. In fact, 
the ward has no power whatever to interfere, and may call 
upon the guardian to refund a sum improperly expended 
upon his own most urgent solicitation. It is always 
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prudent, therefore, for guardians to obtain the sanction 
of the Court of Chancery where any extraordinary 
expenditure has to be made, and under some circum- 
stances to pay the annual income of their ward's 
estate into court. * They should also prepare and submit 
their accounts as soon as possible after their wards have 
attained their majority, as every day's delay increases 
any diflBculty that may arise. Moreover, life is uncertain, 
and the executors of tlie most honest guardian may find 
themselves unable to show that he has faithfully dis- 
charged his trust ; although, if alive, he would have had 
no difficulty in so doing. 

I will now consider what acts infants may or may not 
legally do. They cannot dispose of their lands, nor 
execute a deed that may not be set aside upon their 
coming to years of discretion, should its provisions turn 
out not to be beneficial for them. They cannot enter 
into any contract save one of apprenticeship; or for 
providing themselves with necessary meat, drink, apparel, 
physic, or education, whereby they may profit upon 
coming of age. They cannot make a will disposing of 
their property ; but such as become fathers may by 
deed or will appoint a guardian to their children. If an 
infant have an advowson, that is, the right to present a 
clergyman to a benefice, he may appoint, because the 
bishop has the right of rejecting the nominee if he be 
unfit ; and it would be of public inconvenience to allow 
the Church to remain unserved. 

I have said that infants are responsible for their own 
unlawful acts ; they are also frequently necessary parties 
to legal proceedings. When they are sued in a court of 
law or equity they appear to defend by their guardians, 
who, like parents, have to defend them against all 
attacks ; but when they sue, they are represented either 
by their guardian or prochain ami (next friend), who 
may be any person who will undertake their cause, and 
is approved of by the court, because, very frequently an 
infant has to take proceedings against his guardian. 

An infant of fourteen years old may be adjudged to 
Buflfer death for murder : between that age and seven he 
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may not be executed, unless it be sbown tbat be was con- 
scious of tbe wickedness of bis act. Eor lesser offences 
children of any age may be punisbedy provided that it 
appear they knew they were doing wrong — the maxim of 
the law being malitia supplet atatem — malice supplies age. 

At twelve years of age a boy may take the oath of 
allegiance to the Sovereign ; at fourteen he may consent 
or disagree to marriage ; at seventeen he may be ap- 
pointed an executor-, and at twenty-one, is master of. 
himself and of his property. 

A girl of seven years of age may be married ; at seven- 
teen she may be appointed an executrix ; and at twenty- 
one, is of full age. Full age is completed on the day 
preceding the twenty-first anniversary of a person's birth. 

Testators and others may give property which is not to 
be enjoyed until the objects of their bounty attain a spe- 
cified age beyond twenty-one years ; but that is the age 
at which, according to our law, men and women begin 
to exercise full rights of ownership, and are permitted to 
make binding contracts of all legal descriptions. 

As soon as infants come of age, the damages previously 
recovered from them in an action or suit, may be levied 
upon their goods, or their persons may be imprisoned in 
default of payment. But infants, as such, cannot be 
sued for delt, because they are not of capacity to contract 
it. It will be seen in the chapter upon Debtoe and 
Obeditob for what articles supplied to them during 
their minority they may be obliged to pay, upon coming 
of age. 

In conclusion, I may state here — although the subject 
will be more fully considered in another place — that when 
the law forbids that legal proceedings shall be taken, 
unless they are commenced within a stated time from the 
accrual of the cause of complaint, this time does not 
begin to run as against infants until they cease to be 
such by attaining the age of twenty-one. 
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The term " apprentice " is derived from the French 
word ajpprendre, to learn ; and a contract to teach or in- 
struct on the one side, and to serve and learn upon the 
other, is a contract of apprenticeship. 

Formerly, the binding of an apprentice was required to 
be by indenture, but now it may be done by an agree- 
ment in writing, duly stamped. There is no arbitrary 
form for such an instrument, nor is it absolutely neces- 
sary that the words " teach '* or " learn " should be used 
in it. Any terms which convey the meaning that the 
one party is to instruct, and the other to serve, may be 
employed. Thus an agreement to take and maintain a 
person "after the manner of an apprentice,*' was held to 
constitute an apprenticeship ; but if there be no obli- 
gation upon the master to teachj and an action for 
neglecting to do so will not lie against him, the contract 
is not one of apprenticeship, although the other party to 
it bind himself to serve, and to learn — but one of hiring 
and service. To give an apprentice a settlement as such 
under the Poor Laws, he must have been bound by deed. 

Any natural-bom person may take an apprentice, but 
aliens and denizens cannot. A married woman is incapable 
of contracting, unless as the agent of her husband. She, 
therefore, is not permitted to take an apprentice without 
his sanction. 

Generally speaking, not more than two apprentices 
may be bound to the same person. 

Contracts of apprenticeship are invariably made by 
deed, in which the true sum to be paid to the master as 
premium, or consideration for his entering into the 
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agreement, must be stated ; for the stamp-duty is pro- 
portioned to its amount, and is as follows : — 

When without premium £0 2 C 

Under £30 10 

For 30 and under £50 2 

„ 50 „ 100 3 

„ 100 „ 200 6 

„ 200 „ 300 12 

„ 300 ,, 400 20 

For Attorneys' articled clerks 80 

The stamp is paid for by the apprentice or his friends. 

The parties to an indenture of apprenticeship are 
usually the proposed master, the person to be bound 
and his father or some other relative or friend. Their 
mutual liabilities and rights are governed in each case 
by the terms and provisions of the deed. The appren- 
tice, or some one on his behalf, usually covenants that 
he vrill serve his master faithfully during his apprentice- 
ship ; that he will not betray his secrets — such as the 
receipts of a confectioner, <&c. ; that he will obey his 
lawful commands, protect his property ; that he will not 
marry or absent himself during his term of service ; 
that he will not play at cards, dice, or other unlawful 
games ; and generally, that he will conduct himself with 
sobriety, and avoid vicious courses. The parent, or other 
party, sometimes agrees to indemnify the master from 
any loss he may sustain through the breach of any of 
these promises by the apprentice ; and the master con« 
tracts to instruct him according to the best of his skill 
and knowledge. He reserves the right to assign his 
apprentice, and usually agrees to return a portion of the 
premium in case of his own death occurring before the 
expiration of the indentures. 

If the apprentice absent himself, or neglect his duty, 
or commit any other breach of the stipulations agreed 
to be performed by him, the master may bring an actioa 
against the person who by the indentures has agreed for 
the proper performance of such stipulations. The ap- 
prentice is generally under age, so that he cannot proceed 
against him ; but by a special custom of the city of 
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London, a master may sue his defaulting apprentice (it 
above the age of fourteen and unmarried), and recover 
from him damages for his breach of covenant. The 
master is entitled to the earnings of his apprentice, 
whether gained in his own service or in the employment 
of another ; and should any one entice away an appren- 
tice, or harbour him, without having caused him to leave 
his employment, an action lies against that person at the 
suit of the master. 

A master may legally correct his apprentice, in moder- 
ation, for negligence or other misbehaviour ; but should 
he inflict excessive chastisement, he may be punished 
for it as an assault, or damages may be recovered against 
him for the injury he has inflicted. His duty is to pro- 
tect his apprentice, and he may justify an assault upon 
a third party if committed in his defence. He is not 
permitted to take his apprentice out of the kingdom 
without his consent ; and cannot turn him away should 
he break any of his covenants, his remedy being, as I 
have already stated, by action, or by procedure before 
justices of the peace. 

The apprentice is entitled to be taught and provided 
with lodging, meat, drink, wearing] apparel, washing, and 
other necessaries, according to the terms of the deed. If 
the master be guilty of the non-observance of any of the 
duties imposed by the contract, he is liable to an action 
thereon, at the suit of the apprentice or the parent, or 
other party with whom it was made. The covenants of 
the father and son are mutual, and independent of each 
other, and the performance of the one does not form a 
condition precedent to the performance of the other. 
Thus, shotdd a master have turned away his apprentice for 
disobedience, and the father have brought an action against 
him for breach of contract, the fact that the apprentice 
had misconducted himself will be no defence. The master 
had his proper legal remedy against both father and son, 
and should not have taken the law into his own hands. 

Should the apprentice, however, be guilty of such out- 
rageous conduct, as to render it impossible that the master 
can teach him, or suffer him to remain under his roof, the 
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master is not liable to be sued for a breach of contract 
upon dismissing him, for the capability of the apprentice 
to he instructed and maintained is a condition precedent 
to the liability of the master to instruct and maintain 
him. 

The sickness of the apprentice, or his incapacity to 
serve, in consequence of weakness caused by ill-heaJth, 
does not discharge the master from his liability to pro- 
vide for and maintain him ; for it is a maxim of our law 
that the act of God is not to be made an excuse to do the 
afflicted person an injury. 

The apprenticeship being a personal trust imposed on 
the master, he cannot assign it without the permission of 
the other parties to the deed. 

Some matters of dispute between masters and appren- 
tices may be settled by proceedings taken before justices 
of the peace, under the provisions of the statute 20 
Geo. II. c. 19, which enacts, — 

** That it shall and may be lawful to and for any two 
or more justices, upon any complaint or application by 
any apprentice put out by the parish, or any other ap- 
prentice upon whose binding out no larger sum than 

. . , twenty-five pounds,* or upon whose binding out 
nothing at all was paid . . . touching or concerning 
any miausage, refusal of necessary provisions, cruelty or 
other ill-treatment of or towards such apprentice by his 
or her master or mistress ... or by his her or their 
steward, manager, or agent ... to summon such 
master or mistress to appear before such justices at a 
reasonable time to be named in such summons, and such 
justices shall and may examine into the matter of such 
complaint, and upon proof thereof, made upon oath to 
their satisfaction (whether the master or mistress be 
present or not, if service of the summons be also upou 
oath proved), the said justices may discharge such 
apprentice by warrant or certificate under their hands 
and seals, for which warrant or certificate no fee shall be 
paid.'' 

* By 4 Geo. IV. c. 29, and 5 & 6 Vict. c. 7, amending the Act 
low being quoted. 
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Section 4 presents tbe master or mistress as the 
aggrieved party, and provides, — 

^^That it shall ana may be lawful to and for such 
justices upon application or complaint made upon oatli 
by any master or mistress against such apprentices 
touching or concerning anjr misdemeanour, miscarriage, 
or ill-behaviour in such his or her service (which oath 
such justices are hereby empowered to administer), to 
hear, examine, and determine tlie same, and to punish 
the offender by commitment to tbe house of correction, 
there to remain and be corrected and held to hard labour 
for a reasonable time, not exceeding one calendar mouth, 
or otherwise by discharging such apprentice in manner 
and form before mentioned." 

Section 5 gives the party dissatisfied with the decision 
of the justices "save and except any order of commit* 
ment," an appeal to the Court of Quarter Sessions. 

The contract of apprenticeship may be dissolved in six 
ways : — 

1. J&y consent, 

2. jBy effluxion of time^ or ly the apprentice attaining 
his majority. 

3. ^y death. 

4. JSy bcmkrupfcy or insolvency, 

5. JSy misconduct. 

6. By order ofji^tices of the peace, 

1. By Consent, — If the indenture be cancelled with the 
matual consent of the parties to it, or given up without 
being cancelled, there is an end of the apprenticeship. 
In a case where the master received money from an 
apprentice of full age to nullify his indentures and gave 
the apprentice a discharge, but kept the indentures un- 
cancelled, it was held that the apprenticeship was dis* 
charged. A verbal agreement by a master that upon 
being' paid three pounds he will set his apprentice at 
liberty and return his indentures, does not discharge 
the indenture. 

2. By effluxion of Time, or hy the Apprentice coming of 
Age. — As soon as the term for which the indenture was 
made expires, the relationship of master and apprentice 
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ceases as a matter of course. The statute 6 G^o. III. c. 25, 
however, empowers justices of the peace to oblige an ap« 
prentice, who has absented himself from his master's ser- 
vice, to serve out, after the expiration of the apprenticeship, 
such time of absence, or to make satisfaction for it, and 
in default of such satisfaction to commit the apprentice 
to prison. Eut if the apprentice has served seven years, 
this statute does not apply. 

The contract is also put an end to upon the appren- 
tice attaining his majority, for then he is his own master. 
A man or woman comes of age at twelve o'clock on the 
night of the day preceding the anniversary of his or her 
twenty-first birth-day. w hen this time has arrived, the 
apprentice is free ; but he should openly declare before- 
hand his intention of considering the contract at an end, 
and not leave his master in a secret and surreptitious 
manner. The privilege of putting an end to the appren- 
ticeship at this period belongs to the apprentice not to 
the master. The master is bound to keep his contract 
during the whole of the term, so that if he take an 
apprentice of the age of twenty for seven years, that 
apprentice may leave him in one year if he pleases ; but 
should he elect to stay, the master must keep and in- 
struct him for the remaining six. A person or full age 
may bind himself as an apprentice to an infant, and the 
coming of age of the infant does not affect the contract 
if it be beneficial to him. Of course, then, an adult may 
bind himself to an adult. 

8. JBt/ Death of either Master or Apprentice, 
4. jBy Bankruptcy and Insolvency, — The 152nd 
section of the Bankrupt Law Consolidation Act pro- 
vides, "That where any person shall have been an 
apprentice to a bankrupt at the time of the filing of 
a petition for adjudication of bankruptcy, the filing of 
such petition shall be and ensure as a complete discharge 
of the indentures whereby such apprentice was bound ; 
and if any sum shall have been really and bond fide paid 
by or on behalf of such apprentice to the bankrupt as an 
apprentice fee, it shall be lawful for the court, upon proof 
thereof, to order any sum to be paid out of the estate of 



HASTSB A1?D apphentics. 85 

Buch bankrupt, to or for the use of such apprentice, 
which the court shall think reasonable, regard being had, 
in estimating such sum, to the amount of the sum so 
paid by or on behalf of such apprentice, and to the time 
during which such apprentice shall have resided with the 
bankrupt previous to the filing of such petition." 

The insolvency also of a master dissolves the indenture 
of apprenticeship. 

5. By Order of JusticeB, — I have already quoted 
certain Acts which enable the contract to bo put an 
end to in this way. One other remains to be noticed. 
The 5 Eliz. c. 4, s. 35, which provides that the appren- 
tice may be discharged from his apprenticeship, and the 
contract determined in case of misconduct, either on 
the part of the master or the apprentice, by an award 
of justices at quarter sessions for the county, if the 
master reside in a county, or of a mayor or other head 
officer of a borough, with the assent of three other of 
his brethren, or men of best reputation therein, if the 
master reside within a borough. 

The churchwardens and overseers of the poor of 
parishes are empowered, with the assent of two justices 
of the peace, or, in the metropolitan police distnct, of a 
magistrate, to bind pauper children who have attained 
the age of nine years as apprentices, not only in the 
parish to which they belong, but in any other. The 
consent of the child is not requisite in a parish appren- 
ticeship, and his indenture may not be discharged, whilst 
he is under age, without the consent of the parish oflBcers, 
except by judicial proceedings as before stated. A person 
occupying property in a parish is bound to receive an 
apprentice when required by the proper officers to do so, 
but he is entitled to a reasonable premium. 

Upon the death of the master in these cases, although 
the agreement for service on the part of his apprentice 
is at an end, still his estate remains liable for the appren- 
tice's maintenance. To limit this liability the statute 
32 Geo. III. c. 59, enacts that " such covenants for main- 
tenance of parish apprentices, with whom no more than 
five pounds shall have been given, shall not continue in 

D 2 
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force longer than for three calendar months after the death 
of the master," during which time the apprentice must 
serve the executors or a person appointed by them. And 
it is further provided that within three months the 
apprentice may be assigned to any person who has lived 
with and been part of the family of the deceased master, 
upon application made by his widow to two justices of 
the peace, provided that the apprentice himself has been 
living with and forming part of his master's family. 

There is no stamp duty upon the indentures of a 
parish, or a sea apprentice. 

In other respects the mutual rights and obligations of 
masters and their parish apprentices are the same as 
flow from ordinary indentures of apprenticeship. 



I 
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The foregoing chapters have mainly been devoted to tho 
consideration of the rights of persons incompetent to act 
for themselves, and the duties which those placed in 
authority over them are empowered to discharge ; for 
the very disabilities of infants are their rights, because 
they are cast around them as a shield to protect their 
ignorance from being taken advantage of by the expe- 
rience of others. I will now suppose that the persons, 
whose position as infants has already been described, 
have attained their majority, and proceed to state what 
are the most ordinary rights and liabilities in the re- 
maining relationships of life into which they may volun- 
tarily enter — ^premising that a man and an unmarried 
woman, of full age, are similarly responsible for their 
acts, their debts, and other contracts. 

The relationship of debtor and creditor springs out of 
the much larger one of contractor and contractee which 
exists between all persons who have legally engaged to 
do mutual acts. The simplest transactions in life are 
contracts, founded upon conditions expressed or implied. 
When you order a loaf of bread, the baker contracts 
with you to supply one for a reasonable price, although 
no price was named. If he agrees to send it home, he 
must do so within a reasonable time. If he does all this, 
he has performed his part of the contract, and may then 
call upon you to fulfil yours, whicli is to accept tho loaf, 
and pay for it. If he does not, the contract is broken ; 
jou are no longer bound by it, and may sue him for any 
loss you have sustained. If you allow him to depart from 
the original terms and conditions, you make a new bar- 
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gain, and may not go back to the old one. If you are 
shown the article you are about to purchase, you must 
use your eyes and your understanding, and see that it is 
of the quality and description that is represented ; and 
you cannot afterwards excuse yourself from payment on 
the score of your being mistaken as to its real character, 
when it was your own fault that you did not discover 
the defect at first. But if you are artfully deceived, or 
if the flaw be a secret one, which you could not detect 
by ordinary inspection, then, when you find it out, you 
may repudiate the transaction, and return the goods. 
If you agree to purchase articles equal to a sample, or of 
a known quality, they must be supplied to you in strict 
accordance with your order. 

Lastly, a person engaging to do an act is not entitled 
to ask payment for it, however it is to be rendered, 
until he has thoroughly completed what he undertook to 
do. Such are the first principles which govern all do- 
mestic and commercial transactions of the description 
now under consideration, whether the article purchased 
be a penny roll or a shipload of diamonds. 

I shall employ the word ^^debt^* in its popular meaning, 
enlarging the interpretation which in law belongs to it, 
and using it to signify any sum which one person has to 
pay to another, by virtue of a contract, either expressed 
or implied, that is performed or broken between them. 

I do not propose to treat of debts that are created by, 
and arise out of, deeds, signed and sealed by the con- 
tracting parties. This would involve me in a discussion 
of legal principles, which could only be properly commu- 
nicated Dy swelling this book far beyond its intended 
limits, and could not be understood by its readers without 
presenting to them a variety of subjects foreign to its 
purpose. I shall, therefore, confine my attention to the 
rules which apply to the purchase and sale of goods in 
ordinary use and demand, and other simple contracts, 
and shall now show who may contract debts, how they 
may be contracted and discharged, in what manner pay- 
ment may be enforced, and how it may be avoided. 
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I. Who mat conteact Debts. 

Debts, as I have said, are contracts. Persons 
under age, therefore, who are unable to contract, cannot 
legally incur them except for necessaries. What 
articles are necessaries is a relative fact to bo gathered 
from the fortune and circumstances of the infant. 
Articles may be necessaries, although they are not 
absolutely requisite for the bare subsistence of the minor. 
What is a proper appliance for one, may be a wanton 
extravagance in another. Thus, a young officer in the 
army has been held liable for a livery ordered for his 
servant; the heir to ten thousand a year must pay 
for his silver-mounted dressing-case ; a young lady 
of rank is liable for expensive silks, and furs, and 
velvets — such things being suitable to their respective 
stations in life. Again, a gold watch-chain and a pair 
of breast-pins may be necessaries for the use of an 
undergraduate at the university — for the eldest son of a 
member of parliament and gentleman of fortune — but 
twenty watches could not be necessary to anybody, nor 
would one of an expensive character be a necessary 
for the son of a clergyman with a limited income. An 
infant widower or widow may be held liable for the funeral 
expenses of a departed wife or husband, as decent 
Christian burial is a part of every person's natural rights. 
An infant is bound to repay money advanced in order 
to liberate him from prison, for personal liberty is a 
necessary to all ; but he is not liable for money borrowed 
upon a bill of exchange, even though the cash were 
actually expended in the purchase of such articles as 
would be held to be necessaries, for the original contract 
was not for them, and the amount received under it, 
need not be so expended. 

Tradesmen should consider the general habits, and 
mode of life of their infant customers, and inquire as to 
their prospects and ultimate means of payment; for 
if they encourage minors in habits of extravagance un- 
snited to their means, they must put up with the 
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losses, which, by imprudentlj giving credit, they have 
incurred. 

There are certain things which are not necessaries for 
any young person, no matter how great his prospective 
estate — such as, for example, race-horses and racing- 
jackets, diamonds, jellies, confectionary, sweetmeats, 
luxurious dinners, choice wines and rare fruits — theso 
are luxuries which no prudent parent would supply or 
allow, and which are utterly unsuited and dangerous 
for young persons. A contract made by an infant for 
the purchase of goods for the purposes of trade, is 
likewise absolutely void. 

An infant may not retain his purchases, after he has 
come of age, refusing to pay for them on the ground of 
their not being necessaries. The contract under which 
the seller or vendor, as he is called in law, parted with 
their possession is at an end upon such refusal, and ho 
may recover them back, or their value. If a young man 
perceive that he has been imposed upon, he may honestly 
avail himself of the privileges of nonage, and defeat the 
circumvention; but if he shelter himself under this 
privilege to avoid a fair obligation, he extends the 
privilege to a case in which it is not allowed to prevail 
in law, or in natural justice. 

The person taking advantage of the plea of infancy, 
must prove that he was under age at the time when the 
goods were supplied, should an action be brought against 
him for the price. 

An adult who ratifies — that is, acknowledges and 
promises to pay for — the purchases made during his non- 
age, thereby renews the old debt, or enters into a new 
-contract, by which, of course, he becomes bound : but 
this ratification must be in writing, and signed by the 
party making it. No technical form is necessary; it 
may, be done by letter, and no date, or address, or par- 
' ticular sum need be named. 

A married woman has no power to enter into a 
contract upon her own account during her coverture, 
her separate existence as regards her contracts being 
annihilated by her marriage. How far her husband is 
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bound by lier acts will be seen in a future chapter ; but 
I may say this much here — that, as the husband is bound 
to maintain his wife, she may order necessaries on his 
credit, as his ctgent^ for which he will be obliged to pay. 
The rule I have already stated applies to necessaries in 
this case likewise. I may further add that, should the 
marriage be dissolved by divorce, or the wife be living 
in adultery, the husband is no longer liable for her 
debts ; but a separation by mutual consent, or a divorce 
— a mensd et ihoro — from bed and board — does not exone- 
rate him from payment. 

Foreigners residing in this country are bound by our 
laws, and are under their protection. An alien enemy — 
that is, the subject of a state actually at war with us, 
— cannot lawfully contract with British subjects, un- 
less he have obtained a license to trade. If he be 
resident here, he cannot recover a debt in our courts 
of law, until peace be restored, unless permitted by 
license ; but he may be compelled, by legal process, to 
pay his liabilities in any case. 

Prisoners of war, however, are detained here under 
the protection of the Crowu, and may therefore enter 
into and enforce contracts. 

To make a contract binding, the parties to it must bo 
capable of knowing what they are about : thus, if it bo 
entered into by a person in a state of drunkenness, 
idiotcy, or lunacy, and if any imposition appear to have 
been practised upon him, the contract cannot be enforced, 
for fraud vitiates any agreement into which it enters. 

Such are the rules which declare who may buy and sell 
and contract generally. There are persons otherwise 
free to contract as they please, who are forbidden to 
purchase articles committed to them in certain capacities : 
thus, executors and administrators may not purchase 
the goods of the testator whom they represent — lor, in so 
doing, they would have to contract with themselves, and 
be both buyer and seller, whence fraud might accrue. 
Trustees also, and agents, commissioners and assignees 
of the court of bankruptcy, solicitors in proceedings 
in bankruptcy, auctioneers, creditors who have been 
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consulted as to the mode of sale, counsel, and any persons 
who, by reason of being employed or concerned in the 
affairs of another, have acquired a knowledge of the state 
of his property, are not permitted to become purchasers. 
An attorney is not usually allowed to buy an estate of 
his client, nor an arbitrator the subject-matter of the 
reference before him, nor a guardian the property of 
his ward, nor a trustee that of the persons for whom he 
holds it, called in law his cestuis que trust — unless the 
accompanying circumstances prove, beyond all doubt, that 
the transaction is free from improper influence, and a fair 
one for all parties. 

Municipal corporations cannot purchase land without 
the license of the Crown, or permission of Parliament. 
They may contract under their seal for anything else for 
their own use, or to carry out works that they are em- 
powered to undertake, but they are not allowed to 
trade, without authority. 

Again, there are thinffs which can only be contracted 
for under certain regulations : thus, game, wine, spirits, 
and beer, may not be sold without a license, and by an 
Act of Parliament passed in the twenty-fourth year of 
George II., and commonly known as " the Tippling Act," 
it is provided that " No person shall be entitled to sue 
for the price of spirituous liquors, unless the debt shall 
have been bond fide contracted for at one time, to the 
amount of twenty shillings or upwards, nor shall any 
particular article or item in any account or demand for 
distilled spirituous liquors be allowed or maintained, 
where the liquors delivered at one time, and mentioned 
in such article or item shall not amount to the full value 
of twenty shillings at the least" This statute extends 
to spirits mixed with water, but it does not apply to 
spirits supplied by an innkeeper to guests lodging in his 
house, or to such as are bought for the purpose of being 
sold again, its object being, not to discourage legitimate 
trade, but to prevent landlords of inns encouraging 
drunkenness by giving credit for small quantities of 
ardent liquors, and running up fictitiouB scores against 
customers. 
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It 18 illegal to sell drugs to brewers for the purpose of 
adulterating or colouring their beer, under a penalty of 
£500. Vessels in which butter is packed must be marked 
with the name of the seller, and have their weight and 
tare branded upon their top and body, otherwise a 
penalty is incurred by the producer or any one who has 
them in bis custody for sale, and the price of butter not 
so marked cannot be recovered of the purchaser. The 
sale of ^reworks is prohibited by statute ; but the Act 
imposing a penalty for selling these, or moulds, cases, and 
instruments for their manufacture, bas become almost 
a dead letter. 

Sales by illegal weights and measures are void; so 
are contracts made upon a Sunday, for any other than 
perishable commodities, such as milky fruit, ^sh, &q. 

II, How Debts max be coktbaoted. 

Debts are contracted by agreement expressed or im- 
plied between the contracting parties or their agents. 
In some cases the law enacts that this agreement 
shall not be binding, unless reduced to writing; and 
this being done, it sometimes further requires that a 
stamp of a proper value shall be affixed to the paper 
within fourteen days of its date, otherwise it cannot be 
used as evidence in support of a claim made upon it 
in a court of justice. By paying a penalty of £10, a 
stamp may be affixed after the expiration of the four- 
teen days. 

In the Act of Parliament called the "Statute of 
Frauds," passed in the 19th year of Charles II., it is 
provided that " no action shall be brought whereby to 
charge any person upon any contract or sale of lands, 
tenements, and hereditaments, or any interest in or con- 
cerning them, unless the agreement upon which such 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto 
by him lawfully authorized." Consequently, agreements 
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for the sale of grass, timber, fruits, bops, &c., actually 
growing in the earth, and wbicb are not to be severed 
and removed away, must be in writing, for this is an 
agreement for an interest arising out of land ; but things 
that, from their nature, are annually removed — such as 

Potatoes, corn, turnips, &c., and also growing fruit, sold 
y the bushel, and timber, bargained for by the foot, 
when such are to be picked, cut down, and carried away 
by the purchaser, may be bought and sold by parol, or 
verbal, agreement. Contracts, also, for the letting and 
fairing of houses, lodgings, &c., whether furnished or 
unfurnished, must be in writing, under the above rule, 
and so must contracts for the sale of lands and tene- 
ments, &c., leases, and assignments of leases not ex- 
ceeding three years in duration, and agreements for fur- 
nishing and repairing buildings made between landlord 
and tenant ; but an arrangement between neighbouring 
landowners to build a boundary wall to divide their pro- 
perty, and one for the sale and purchase of fixtures, and 
I'ailway shares, need not be so authenticated. 

The statute already quoted further enacts that " No 
contract for the sale of any goods, wares, and merchan- 
dises for the price of ten pounds sterling, or upwards, 
shall be allowed to be good, except the buyer shall 
accept part of the goods so sold, and actually receive the 
same, or give something in earnest to bind the bargain, 
or in part payment, or that some note or memorandum 
in writing of the said bargain be made and signed by 
the parties to be charged by such contract, or their 
agents, thereunto lawfully authorized." The provisions 
of this statute were extended, in the 9bh year of George 
IV., to contracts for goods " which may be intended to 
be delivered at some future time, or may not be at the 
lime of such contract actually made, procured, or pro- 
vided, or fit or ready for delivery, or some act may be 
requisite for the making or completinfij thereof, and 
rendering the same fit for delivery." Thus, if I were 
to go to a clothier's shop, and order cloth, of the value of 
ten pounds, to be sent home, or some other material of 
like value to be got for me, and made up into coats and 
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troiiser?, and tho tradesman promised to do so, but 
notliing else was done, he would not be obliged to deliver 
tho goods, or make the clothes; and if ho did so, I 
should not be compelled to accept them. To make the 
bargain binding on us both, so that he is bound to 
deliver the goods, and I to receive and pay for them, one 
of tho three things prescribed by tho Act must be done: 
— some part, no matter how much, of the goods must be 
actually accepted by the purchaser ; or some portion, how- 
ever small, of the price must be paid to bind the bargain, 
or in part payment to the seller ; or some note or memo- 
randum must be made in writing, and signed by the con- 
tracting parties. Signature by initials is not sufficient. 
A mere delivery of part of the goods to the purchaser 
does not take the bargain out of the operation of the 
statute : he must actually accept the same; so that if he 
keeps it a reasonable time, for the purpose only of mea- 
suring, weighing, or testing its quality, and, finding it 
deficient, returns it— that is no part acceptance. But if 
the purchaser should exercise any right of ownership 
over the goods, such as selling or manufacturing part of 
them, even although he has had no opportunity of exa- 
mination, he will be held to have accepted them. If, after 
this, they turn out to be deficient in quantity or quahty, 
his remedy is by bringing an action against the con- 
tractor who supplied them ; but the fact that they are 
thus defective is in general no defence to an action 
brought, after receipt, for the price agreed to be paid. 

A shilling actually given and received as earnest, or 
part payment, is sufficient — the object of the Act being 
to insure mutuality, and to prevent mere conversations 
about goods being turned into contracts for their sale ; 
indeed, a lesser coin, the transfer of which would show 
tLat the parties really meant to abide by their agreement, 
would do. 

Ill some cases money need not pass. In a case where 
the seller owed the buyer a sum of money, and it was 
agreed that that sum should be deducted from the 
amount of the price, and so much of the new debt be- 
tween the contracting parties was released and dis- 
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diarged accordingly, that was held to be a sufficient part 
payment. 

The memorandum in writing need be in no technical 
form. It may be gathered from a few words and figures 
jotted down upon the back of an old envelope, or from 
the contents of half a dozen letters containing references 
to each other ; but it must state the names of the con- 
tracting parties, or their agents, and must be signed. 
It should also mention the price to be paid ; but if none 
appears, the law will infer that a reasonable one was 
meant. 

If a contract, no matter for what amount, is not to be 
performed within a year, the agreement, to be binding, 
must be in writing. 

As soon as a bargain is proposed by the seller, and 
accepted by the purchaser in a manner that would bind 
him, the contract is complete, and neither can go back 
from his word : thus, if a farmer offers to sell me a cow 
for five pounds, and I say, " Very well, I will give you five 
pounds for her," the animal becomes my property, even 
though I have not paid the purchase-money; but the 
farmer will be justified in not parting with her until 
I do. The right of possession is in him ; the right of 
property is in me. 

The offer, however, must be unconditionally accepted ; 
and any time before that is done it may be withdrawn. 

The bargain may be offered generally to all the world, 
and any one who closes with it is entitled to have the 
contract carried out. Thus, if a milliner places a cloak 
in her window ticketed "Price one guinea," any one 
choosing to tender that sum can claim the article so 
offered. Again, if a grocer piles up a large quantity of 
sugar in his shop, and tickets it at fourpence a pound, I 
may demand every ounce of it at that price, no matter 
how much he may lose by the transaction or how much 
I buy ; for I do not order sugar to the amount of ten 
pounds or upwards, but a succession of quantities of a 
lower value. 

The same rule applies to offers to purchase, !For 
example, sales by auction are offers of property by its 
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owner, through the auctioneer, his agent. The com- 
petitors for it bid against each other; each bid is an 
offeTy and when a suitable one is made the auctioneer 
accepts it by knocking down his hammer, and thus the 
purchase is completed. If the terms of the auction are, 
that the goods, &c. &c., are to be sold without reserve, 
the owner has no right to buy them in ; and should he 
do so, notwithstanding that they are knocked down to 
him, the last bond fide bidder may claim and recover them 
at the price he offered ; for, by the seller's own contract 
with all present at the sale, he was bound to accept the 
highest bid. 

The auctioneer or his clerk, after having taken down 
the biddings, is generally the agent for both buyer and 
seller ; but before this is done they are only agents for 
the seller. His signature, therefore, takes the contract 
out of the operation of the " Statute of Frauds." 

If a proposal to purcliase be made by letter, it may be 
accepted or withdrawn in the same way: thus, were I 
to write to a merchant, offering to buy certain merchan- 
dise at a fixed price, and asking for an answer by due 
return of post, this would be a binding contract upon 
me from the moment that it was accepted, and I should 
not be allowed to withdraw my proposal before the 
arrival of the time for receiving the reply to it ; and if I 
misdirected the letter, so that it was not received when 
I intended it should have been, and the answer was con- 
sequently delayed, that would have been caused by my 
own fault, and I should not be permitted to take advan- 
tage of it. Our law gives a written contract no supe- 
riority over a binding verbal one ; but once reduced to 
writing, the general rule is, that parties are bound by the 
terms of the document, and may not vary or subtract from 
them, or attempt to explain away their plain meaning. 
There are some exceptions, however, to this rule. When 
the parties agree in writing, for the sale and purchase of 
an article, calling it by the term used in trade to dis- 
tinguish it — as when the bargain was for sixty tons of 
" Ware^s potatoes,^^ oral evidence was admitted, to show 
that the vegetables contracted for were of a particular 
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quality. Again, if the terras upon which the goods were 
to be paid for were technically expressed — as, for exam- 
ple, " Manchester terms,^^ oral testimony might be given 
to prove that payment at the end of twenty-eight days 
was contemplated. If fraud has been employed in 
making a contract, the false representations may be 
given in evidence ; for, as I have said before, fraud 
vitiates any agreement. Lastly, if a palpable mistake, 
or clerical error, exists upon the face of the writing, it 
may be explained by word of mouth. 

" Every agreement, or memorandum, or minute of an 
agreement, under hand, only where the matter thereof 
shall be of the value of £20 or upwards, whether the 
same shall be only evidence of a contract, or obligatory 
upon the parties from its being a written instrument, 
together with every schedule receipt put in or endorsed 
thereon or annexed thereto," * must be stamped with a 
stamp of 2s, 6d. if it contain less than 1080 words, and a 
further similar sum for every extra 1080. If made on 
or before the 10th October, 1850, and consisting of more 
than the number of words last mentioned, it requires a 
£1. 16s. stamp. 

The following agreements are exempted from the 
operation of the Stamp Act regarding simple contracts : — 

All under the value of £20. 

Contracts made for or relating to the manufacture 
or sale of goods, wares, or merchandize. 

Agheements between mariners and masters of vessels 
engaged in the coasting trade. 

Lettees containing any agreement, or evidence of one 
relating to merchandize, which pass between merchants 
and others carrying on trade and commerce, residing 
and actually leing fifty miles from each other. 

Labels, slips, and memorandums, containing the heads 
of insurances ; memorandums or agreements for leases 
at a rack — Le, full — ^rent of £5. 

Agreements for the hire of labourers, artificers, manu- 
facturers, or menial servants. 

* 65 Geo. III. c. 184. 



DEBTOB Kyj) CUEBITOB. 49 

Bare proposals, such as a schoolmaster's circular. 

Bare admissions of liability containing no promise 
to pay, as an I.O.U. 

Barb liiCENCES to do an act not amountinsr to an 
agreement. 

Promises after full age to pay debts contracted during 
infancy. 

Promises to pay debts barred by the Statute of Limi- 
tations. 

Gtjaraijtees for the payment of goods sold to a third 
party. 

Agreements for work and labour, including contracts 
for the letting and hiring of task-work. 

Where letters and detached memoranda are depended 
npon as containing a contract, one of such must bo 
stamped with a 15s. stamp. 

All cheques drawn upon a banker must now bear a 
penny stamp. 

Thus may simple contracts be made ; but they are not 
binding if altogether one-sided. 

There must be a consideration — that is to say, some 
benefit to be derived by the person binding himself, in 
return for what he agrees to do. A promise to pay 
money to a person not entitled to receive it is called a 
" nudum pactum,^^ or naked agreement, and is not bind- 
ing. A receipt, likewise, of £17. IQs, in full discharge 
and satisfaction of a debt of £30, was held to be totally 
inoperative beyond the actual money paid. Nor is an 
undertaking to be answerable for the debt or default of 
another enforceable without consideration^ and such un- 
dertaking must be in writing, and signed by the party to 
be charged thereby. 

A bygone transaction offers no sufficient consider-- 
ation. Thus 2k promise to pay £20 in consideration that 
the person to whom it was made had delivered twenty 
sheep, is void. So also is an immoral or an illegal consi- 
deration; and one which already exists between tho 
parties will not suffice to give validity to a new contract. 

The consideration must be what the law terms a "^oo^" 

one, but it need not be a payment of money or gift of 

E 
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valuables. If anything is done " which the party is 
under no legal obligation to perform, or if anything is 
given or done as the consideration or inducement for the 
promise whereby the promisor, or party making the pro- 
mise, has obtained or secured for himself some benefit 
or advantage, or whereby the promises, or party to whom 
the promise has been made, has sustained some trouble 
or loss, or suffered some injury or inconvenience, there 
is suflBcient consideration to render the promise obliga- 
tory in law, and capable of sustaining an action." 

Contracts entered into for the performance of immoral 
or illegal acts or transactions contrary to public policy, 
and all bonds, agreements, and guarantees, made to 
indemnify persons from the consequences of such pro- 
ceedings, cannot be enforced in a court of law. Thus, 
contracts for the purposes of prostitution — for the sale 
of obscene books, prints, &c. — ^for bribing electors — 
for furnishing money to foment litigation — for buying 
places of trust under government — simoniacal contracts, 
or bargains by clergymen or others for the sale and pur- 
chase of advowsons and livings in the church — contracts 
for the purchase of pretended rights and titles — for sales 
by illegal weights and measures — contracts made by 
bankrupts and insolvents for defrauding their creditors — 
contracts in general restraint of marriage or trade, and 
to hold a person harmless from the consequences of an 
unlawful act— contracts to supply munitions of war to 
an enemy, &c, are not binding. 

"When there are good and bad considerations for the 
performance of one and the same promise, the general 
rule is, that the whole contract is void ; but if the legal 
and illegal acts can be plainly distinguished and sepa- 
rately performed, then the former can be enforced. A 
contract in general restriction of trade is void ; but the 
law allows the purchaser of a business to protect himself 
against the immediate rivalry of his predecessor. So in 
a case in which a person had bought the good-will and 
stock-in-trade of a perfumer upon condition that he 
would not carry on his trade within the cities of London 
and Westminster, or within the distance of 600 miles 



DEBTOB JlSJ) CREDITOU. 51 

from either, the contract was held to be a divisible one 
— ffood as far as it related to London and Westminster, 
as only providing a fair precaution against opposition ; 
bad with regard to the circle of 600 miles, as being in 
general restraint of trade. Lastly, contracts entered 
into, and sales of goods, in the ordinary course of the 
trade or hminess of the seller, made on a Sunday, are void 
in law, and a penalty is incurred by the person selling. 
The following articles are exempted from the operation 
of this rule; viz., food sold in inns, cook-shops, and 
victualling-houses, milhf mackerel, and bread, and some 
other things of a perishable nature that will not keep 
until the morning. 

Thus may parties contract debts for themselves. I shall 
now proceed to show how they may do so through the 
instrumentality of others. 

If I employ a person to act for me in any matter of trade 
or business, I am responsible for all that he does within the 
scope of the authority which I have given him, just as 
completely as though I had done it myself. If I am to 
pay him for his services, he is obliged to hold them at 
my disposal, and I may maintain an action against him 
for neglecting to do his duty. On the other hand/ if he 
ifi to be rewarded according to the amount of work which 
he does, I am bound to employ him in a reasonable 
manner. If nothing in the nature of wages or commission 
is to be given, the contract between us is a mere mandate, 
which I may retract at any time, and he may perform or 
not as he pleases ; but should he undertake it, and by 
carelessness or design cause me to incur a loss, I may 
recover damages from him. If I engage him for a term, 
the contract is one of hiring and service, which will be 
frilly considered in the chapter upon master and servant. 
If he is to be remunerated by payments of so much per 
cent, upon what he earns for me at a trade — then the 
contract is one for the letting and hiring of task- work. 

In all the cases mentioned, the person employing is 
called the principal, and he that is employed the 
ayent. 

It is not necessary that a formal engagement should 

E 2 
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have been entered into between the parties to place them 
in this relationship. We have already seen that the law 
sometimes regards wives and children as the agents of 
their husbands and parents, and it will also infer, from 
repeated instances of employment, a general agency of 
the party employed, so as to make the employer liable 
for his contracts. 

When a regular engagement is entered into, the parties 
are bound by its terms, and the agent is invested with 
authority to do every act naturally arising out of, or 
connected with, the main duties that he is engaged to 
discharge. 

AVhen one person performs a service for another 
without authority, and he who is to be charged or bene- 
fited by the transaction subsequently ratifies the contract, 
he becomes entitled and liable as a principal upon it ; for, 
in contemplation of law, his authority dates back to the 
moment when the agreement which he adopts was made. 

The principal is liable upon the contracts entered into 
upon his behalf by his agent, whether they turn out to 
be advantageous or the contrary, and he must reimburse 
the latter for losses sustained in his service, and may 
sue and be sued upon the contracts made, whether or 
not it was known by the other contracting party that he 
was the principal interested in them. He may revoke 
the authority given to his agent at any time, and if he 
takes proper steps to make it known that he has done 
so, he will be no longer liable for that person's acts, but 
of course cannot benefit by them. The agent has no 
right to delegate his authority to another without the 
sanction of his principal, for the confidence he enjoys is 
reposed in him personally. 

Id contracting with an agent it is always prudent to 
inquire if he is acting within the scope of his authority ; 
otherwise, the principal will not be bound. And the 
extent, as well as the nature of the order must be taken 
into account. Thus it by no means follows, that because 
a person has been once or twice permitted to pledge the 
credit of a friend for the value of a few shillings, that he 
is authorized to borrow a hundred pounds; or that a 
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nobleman's coachman, who has liberty to order hay and 
oats in his master's name, as they are required, has 
also liberty from him to order wine or spirits. If 
upon the face of an agreement, one of the contracting 
parties appears to be the agent for anotlier, he cannot be 
sued as the principal debtor upon it ; but if this is not 
patent, but nevertheless a fact, the party seeking a 
remedy may sue either the agent or his undisclosed 
principal. 

I will now suppose that the contract has been properly 
entered into, and faithfully performed, and consider 

III. How Debts uay be bischaboed. 

When the debt, or demand upon it, is due, and the 
person liable wishes to settle it, he must make an uncon- 
ditional tender of a properly-constituted and sufficient 
sum of money to the party entitled to receive it. 

The tender must be unconditional, or the creditor may 
refuse it. One clogged with conditions and reservations 
is bad ; therefore an offer of money to be accepted as 
"all that is due," or " in full of all demands," eras "the 
balance owing," is not a valid tender ; for, on making it, 
the payer seeks to entrap his creditor into an admission 
against his interest, which he has no right to do. 

The sum tendered must be properly constituted, G-old 
is always a legal tender, so is a Bank of England note, if 
offered for a payment above five pounds. Silver may be 
tendered up to forty shillings, and copper-money for a 
debt less than sixpence. 

It must also be sufficient — i.e., must cover the entire 
demand ; and being properly constituted as above, must 
be actually produced and offered to the proper person, 
to enable a defeudant in an action to plead that he had 
tendered payment before it was brought. This is the 
strict law m the absence of special arrangement between 
the parties. By mutual consent, they may pay and 
receive any coins, or any number of instalments that 
they please. 

The payee of money is under no legal obligation to 
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give its payer a receipt; but if be does so, and tbe sum 
acknowledged is two pounds or upwards, he must affix a 
penny receipt-stamp (not a postage-stamp) upon it, under 
a penalty of ten pounds for neglecting to do so. 

A receipt is defined to be *' every note, memorandum, 
or writing, given to any person for, or upon payment of 
money, whereby any sum of money, debt, or demand, or 
any part of any debt or demand therein specified, shall 
be expressed to have been paid, settled, balanced, or 
otherwise discharged or satisfied, whether the same shall 
or shall not be signed with the name of any person ;" and 
such note, &c., is ** to be deemed and taken as a receipt 
for a sum of money of equal amount with the same debt 
or demand so expressed to have been paid, settled, 
balanced, or otherwise discharged, or satisfied.'* • The 
following receipts are exempt from stamp-duty : — 



Beceipts for any sum of money less than two pounds. 

Keceipts given under the Bankruptcy and Insolvency Acts, and 
in the administration of the Poor-law. 

Beceipts given by any enrolled building, loan, or friendly society, 
or by any of its members to such society. 

Iteceipts given by the Greneral or any Local Board of Health, or 
under the Mercantile Marine Act. 

Beceipts given in pursuance of the Acts for providing for the resi- 
dence of the parochial clergy. 

Beceipts given in pursuance of the Acts for the redemption of the 
land-tax. 

Beceipts relating to the land revenue of the Crown. 

Beceipts given for the sale, transfer, or other disposition, either 
absolutely or by way of mortgage or otherwise, of any ship, or any 
part, interest, share, or property of or in any ship or vessel. 

Beceipts given for land-tax, assessed-taxes, and income-tax. 

Beceipts given for money deposited in any bank, or in the hands 
of any banker, to be accounted for, whether with interest or not ; 
PROVIDED the same be not expressed of or by the hands of any other 
than the person to whom the same is to be accounted for ; PBOvmBD 
nlways that this exception shaU not extend to receipts or acknow- 
ledgments for sums paid or deposited for or upon letters of allotment 
of shares, or in respect of calls upon any scrip or shares of or in any 
joint-stock or other company, or proposed or intended company. 



* 5 Geo. III. c. 114. 
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wliich said laBt-mentioned receipts, by whoniBoeTer given, shall be 
chargeable with the duty on receipts. 

Keceipts given by the treasurer of the navy for money to be used 
in the public service. 

Keceipts given by an agent for money intrusted to him on account 
of the army or ordnance. 

Receipts given for wages, pay, or pension, due from the navy, 
army, or ordnance offices. 

Ileceipts for the purchase-money of shares in the Funds, Bank of 
[England, East-India Company, or South Sea Stock, or dividends 
thereon. 

Receipts for money or interest due on Exchequer Billn. 

Receipts or discharges on promissory notes, bills of exchange, 
drafts, or orders for the payment of money duly stamped. 

Receipts or discharges endorsed upon or contained in any bond, 
mortgage, or other security, or other conveyance, deed, or other 
instrument duly stamped, acknowledging the receipt of the consi- 
deration money therein expressed, or the receipt of any principal 
money, interest, or annuity thereby received. 

Releases or discharges on deeds duly stamped. 

Releases or discharges given for drawbacks, or for the return of 
customs* duties upon certificate of over-entry. 

Receipts for money paid to the Crown. 

Receipts given solely for the duty on insurances against fire (re- 
ceipt duty being chargeable in respect of the premium). 

Receipts given by commissioned or other officers on account of 
the army pay, or in the transport service, or in the victualling 
department. 

The fees of barristers and physicians are, in contem- 
plation of law, not payments, but honoraria, or presents; 
no receipt for them, therefore, is demandable. 

A receipt is the most conclusive and convenient evi- 
dence of the payment of a debt, but there is no special 
virtue attached to it, so as to make a person liable to 
pay a debt twice over because he has not taken one — or, 
having done so, has lost it. It is simply an admission, 
against the interest of the party making it, that a parti- 
cular claim has been satisfied, and so, like any other 
admission, is evidence against him, and stops him from 
ever making a contrary statement. If litigation ensue, 
and the defendant can give better evidence that he has 
paid the money than the plaintiff can adduce to show 
that it is still due, the former will succeed. It is most 
important, however, always to take and give receipts, as 
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facilitating the balancing of household accounts, and pre- 
venting misunderstandings between trader and customer. 

IV. Is WHAT MANNEE PAYMENT MAT BE ENFOHCED. 

Debts are recovered by bringing actions at law against 
the person to whom credit has been given. They can- 
not be sued for until they are absolutely due ; but if one 
of the parties to a contract refuses to complete it, two 
remedies are open to the other : he may proceed at law 
for damages sustained by breach of the agreement, or may 
take it into the Court of Chancery and obtain an order 
for its specific performance. He is enabled to take both 
courses — the latter to insure the ultimate completion of 
his bargain, the former to repay any losses that he may 
have incurred by the delay. 

If the amount sued for at law be less than fifty pounds, 
the action may be brought in the County Court, or in 
some local Court of Eecord. If more than that sum be 
demanded, it must be commenced in the superior courts 
at Westminster, — viz. the Courts of Queen's Bench, 
Common Pleas, or Exchequer, or some local court 
having unlimited jurisdiction as to amount, such as the 
Court of Passage at Liverpool, or the Court of Common 
Pleas of Lancaster.* 

The person to whom credit is given is the party to be 
sued for a simple contract-debt, for he cannot, as a 
general rule, transfer his liability without the permission 
of his creditor. An old custom of the city of London, 
however, has lately been extended to the whole kingdom, 
under which a creditor may attach the debt due to him 
in the hands of a third person. Por example, I owe A 
fifty pounds, and A owes JB the same sum; B, by 
taking the necessary proceedings, may, upon A*s default, 
attach — i.e. seize my property in discharge of his debt. 

Where credit is given to a wife on her husband's 
account, the husband must be sued ; so, with children 
who have ordered goods upon their parents' credit. 
Where the action is brought against a partnership, all 
the partners must be made defendants; if against a 

* This latter is a superior court. 
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public company, its public officer must be sued. The 
same rule applies to plaintiffs — the husband must sue for 
wages, &c. due to the wife, &c. Where a person has 
become bankrupt, actions to recover debts due to his 
estate are brought by his assignees. 

When all other means of obtaining payment of a debt, 
or compensation for a broken contract, have failed, pro- 
ceedings must be taken in one or other of the courts I 
have mentioned. 

When an action is to be brought in the superior 
courts, the plaintiff lays his case before an attorney, who 
issues a writ summoning the defendant to appear to 
answer the complaint of the plaintiff. This " appear- 
ance " is made by his lodging with the proper officer of 
the court a writing, stating where notices and further 
proceedings may be served upon him. The next step is 
the delivery by the plaintiff of a statement in writing of 
his cause of action, called the "Declaration." The 
defendant's answer to this is called a " Plea;" this is 
also in writing. Parties may now bring both the law 
and the facts of tbeir cases into question ; the former by 
demurrer. Formerly, by disputing the one, they were 
held to admit the other, and thus great injustice was fre- 
quently done. The declaration and plea form part of 
what is called the pleadings in an action, the objects of 
which are to ascertain what is really in controversy be- 
tween the parties, so as to exclude all that is immaterial 
or irrelevant. Thus the plaintiff, having stated facts con- 
stituting his cause of action, the defendant is obliged to 
deny them ; or, confessing their accuracy, to avoid their 
effect, by asserting fresh ones ; or, admitting them, to 
deny the legal effect contended for by the plaintiff. The 
plaintiff then replies in like manner, and the defendant 
rejoins, until some fact is asserted on the one side and 
denied on the other, or some proposition of law is relied 
upon by the one, and disputed by the other. The ques- 
tion thus raised is an issue in fact or law, according to 
circumstances. The latter is argued before the judges of 
tlie court in which the action is brought, and decided by 
them ; the former goes before a jury. 
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The jurisdicinon of the County Courts is limited to fifty 
pounds. A creditor to whom one hundred pounds is due 
cannot bring two actions for fifty pounds each. If his 
debt exceed the limit, he must expressly abandon all the 
surplus ; but by agreement between the litigant parties, 
a simple contract^debt of any amount may be sued for 
and recovered. 

The proceedings are commenced by the plaintifiT taking 
out a Plaint, or statement of his claim, which must be 
applied for at the court of the district in which the de- 
fendant, or one of the defendants, lives, or carries on 
his business; or, by leave of the judge, it may be 
issued in the district where the cause of action arose, 
or in that in which the defendant, or one of the 
defendants, lived or carried on his business, within six 
months. Information as to the full name and descrip- 
tion of the defendant, and whether or not he is sued in a 
representative character, as an executor, &c., should be 
given to the clerk, in order to facilitate the service of the 
summons upon the proper person. If the sum to be 
recovered exceed forty shillings, a number of particulars 
of demand corresponding with the number of defendants, 
if more than one, must be supplied, and a fee proportion- 
ate to the sum sued for has to be paid. The plaintiff is 
then given the " Plaint-note,^* of which he must take care, 
as no money will be paid out of court to him, or his 
agent, without its production. A summons to the de- 
fendant is then served by the bailiff of the court, in which 
the day appointed for the trial is stated, and to which 
the particulars of demand are appended. 

If the defendant pay the money, well and good ; if 
not, the case proceeds to trial. When more than five 
pounds is sued for, the cause mav, upon requisition of 
either party, be heard before a jury, which, in these 
courts, consists of five persons ; but, generally, the 
decision is left with the judge. Either side may appear 
by counsel or attorney, without giving notice ; but if the 
defendant intends to rely upon the defence of " infancy^'* 
or coverture, that is, that she is a married woman, or the 
Statute of Limitations (treated of hereafter), or that he 
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or she is a hanhrupt or aa insolvent, then five clear days' 
notice of such intention must be given to the plaintiff. 

Before the case is called on, a " hearing fee " must be 
paid by the plaintiff. 

If the plaintiff appears on the appointed day, and the 
defendant does not, the former may proceed and prove 
his case ; and should he do so to the satisfaction of the 
judge, an order will be made for payment of the sum 
recovered. 

If the defendant appears, and the plaintiff does not, 
the summons not having been withdravrn, the judge may 
award costs and expenses, as though the case had been 
decided in favour of the defendant ; but no hearing fee 
is charged. As a general rule, the successful party is 
entitled to costs and the expenses of witnesses, as well 
as those of his attorney, and of his attorney and counsel, 
if hehaveboth. If the verdict or decision is for the plaintiff, 
the court fees are returned, the defendant having to dis« 
charge them. If the amount recovered be not paid, 
execution issues, and is levied on the goods of the 
defendant, but the judge may order the debt to be dis- 
cbarged by instalments, of such amount and at such 
periods, as he may direct. If no period be men- 
tioned, the instalments are payable at intervals of 
twenty-eight days — the first becoming due on the 
twenty-eighth day after the making of the order. 

If the unsuccessful party be dissatisfied with the 
verdict or judgment, he may apply for a new trial, or 
he may appeal (if the subject-matter in dispute be above 
£20), to the superior courts, giving security for costs. 
Whilst the case is pending, the de^ndant may likewise 
apply to those tribunals for a ^^ prohibition,^^ to forbid 
the judge from hearing it, as not being within his juris* 
diction ; or if he be desirous of having it removed for 
trial before a superior court, he may obtain a writ of 
" certiorari J ^ 

The procedure in local courts of record is almost 
identically similar to that in use in the superior courts, 
but the cause of action must arise within the limits of 
their jurisdiction. 
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Actions are brought for liquidated damages, that is, 
sums ascertained beforehand ; and unliquidated damages, 
the amount of which has to be ascertained at the trial. 
Thus, if I have supplied a man with goods to the value 
of £50, I bring my action for that certain sum. If a 
man has contracted to supply me with such goods, and 
neglects to do so, whereby I have sustained a loss, I sue 
for unliquidated damages, which must be assessed by a 
judge or jury, according to the court in which I proceed. 
If the defendant in a case in the superior courts lets 
judgment go by default, by not pleading, the amount he 
has to pay as unliquidated damages is settled by the 
sheriff and a jury empanelled for that purpose. 

Disputes involving mere questions of account, are 
generally referred to arbitration before some competent 
person. Indeed, parties may now be compelled, after 
action brought, so to refer the matters in dispute ; but 
it is quite a mistake to suppose that any saving of costs 
is insured thereby. A reference is in nine cases out of 
ten a more expensive proceeding than a trial, especially 
when, as is often the case, the parties are forced into it, 
after having incurred all the charges of going to trial. 

The specific performance of contracts is obtained by 
filing a bill in Chancery, and the case is heard in the 
courts of the Master of the Rolls, or of either of the 
Vice-Chancellors. If the plaintiff resides in the county 
of Lancaster, or tlie county of Durham, he can also pro- 
ceed in the Court of Chancery of either of those counties 
palatine. The "bill,** which is the complaint of the 
aggrieved party, addressed to the Lord Chancellor or 
the Chancellor of the Duchy of Lancaster or Durham, as 
the case may be, is a formal statement of the case, and 
concludes with a prayer, in which the relief sought is 
specified. The plaiutifit' may, if he pleases, file inter* 
rogatories for the examination of the defendant when 
he has appeared, which he must do witliin eight days 
after having been served with a copy ot* the bill. If he 
fail to answer, or answering, admit the case of tho 
plaintiff to be true, judgment is given against him ; and 
in tlie former case he may be attached and imprisoned 
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for contempt. If a defendant required to answer in- 
terrogatories does not do so, the bill may be taken j^ro 
confesso — as admitted — against him. 

The bill and answer are tlie commencement of tlie 
pleadings in equity, and the parties must abide by the 
case and defence set up in them. They may be demurred 
or pleaded to, as at common law, and issue is joined 
as to law or fact, and the cause comes on for hearing, 
generally upon affidavits^ or written statements sworn 
to on oath, but the court has power to examine wit- 
nesses orally upon the application of either party in a 
suit, or for its own satisfaction. 

It would serve no good purpose for me to enter into 
the niceties of equity pleading, as most of the pleas have 
to be signed by counsel, and it w^ould be the height of 
imprudence for any unprofessional person to attempt to 
conduct his own case. This is really no hardship, 
because very poor persons having hond Jide claims, in 
law or equity, are allowed to sue in formd pauperis (as 
paupers), having counsel and attorney allotted to them. 

A Chancery suit is not now the formal and lengthy 
affair that it used to be. A family suit, a suit for 
specific performance of a contract, and for some other 
purposes, may be begun and wound up in two months, 
or even less, if it does not contain any very serious com- 
plications or disputed facts. 

AVhen partners differ among themselves, thoy must 
have recourse to a court of equity, as in law they are one 
person, and all the property is the property of each of 
them ; they cannot therefore sue a co-partner for a part- 
nership debt (except for amounts under £50, which can 
be recovered in the County Court), but must file a bill 
in Chancery for a dissolution of the partnership, and an 
account. 

As a general rule, unless the presiding judge orders to 
the contrary, the unsuccessful party, in law or equity, 
has to pay all the costs of the action or suit. 
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V. How Paxmekt mat be atoided. 

It has already inferentiallj appeared how infants and 
married women may avoid payment of debts, and how 
others capable of contracting, are not bound by their 
contracts, by reason of these not being properly authen- 
ticated, or being made without due consideration. I 
pass on therefore to the remaining bars to the recovery 
of debts. These are the Statutes of Limitations^ Sank' 
ruptci/f and Insolvency. 

I. The Statutes of Limitations (the first of which was 
passed in the twenty-first year of the reign of James I.), 
enacts — "That all actions of DETEifirE (for imjpro» 
perly detaining the goods of another, the original poS' 
session of which was legal), tboteb {improperly con^ 
verting to one^s own use the property of another), and 
BEPLEYiN (for taking away of goods and chattels im^ 
properly distrained for rent), all actions of accothstt and 
upon the case and all actions of debt grounded on any 
lending or contract, and all actions of debt for arrearages 
of rent, shall be commenced and sued for within six 
TBABS after the cause of action, and not after, unless the 
debtor give an acknowledgment of his liability within 
six years of the commencement of the action — which 
acknowledgment, by a subsequent Act, must be in 
writing, signed by the party chargeable thereby." 

Actions of debt for sums recovered upon any award 
not submitted to by deed, and for penalties under by- 
laws of corporations and chartered companies, must be 
brought within six years of the accrual of the cause of 
action ; and all actions for penalties, damages, or sums 
of money given by statute to a person aggrieved, must be 
proceeded with within two years, always provided that 
no acknowledgment has been given. Eirst, then, let me 
state, from what time the six years are to be counted, — 
in legal language, when the statute " begins to run,"— 
and then what sort of an acknowledgment will prevent 
its operation. 

In the case of the ordinary sale and purchase of goods, 
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the statute begins to run from the time of their delivery ; 
if credit be given, from the expiration of the time allowed; 
if the debt is to be discharged by instalments, from the 
first default of payment; if it is to be due upon the 
occurrence of a certain contingency, when that event 
takes place : in a word, from the time when a cause of 
action accrues. But if the persons entitled to bring the 
action are, at the time it arises, under the age of twenty- 
one years, or are married women, or insane, it com- 
mences from the moment of their being relieved of these 
disabilities, by coming of age, the death of the husband, 
or the return of sanity. So in like manner with regard to 
those against whom the action lies. If they are beyond 
the sea, the plaintiff has six years after their return 
wherein to bring it ; if a party living abroad dies, the 
statute begins to run from the day of his death; if 
several persons have a joint right of action, and one of 
them is abroad, the time begins to run from the accrual 
of the cause ; for those that remain at home can protect 
and enforce the interests of all, and the same rule now 
applies to the absence of one of several parties liable. 
formerly, being in prison, or " heyond the seas,** was a 
disability which prevented the statute from running, but 
by a recent Act * this is no longer so. 

Actions of account, between merchant and merchant, 
in respect of goods mutually supplied and received, are 
exempted from the operation of the Statute of Limita- 
tions. 

If an account contains a number of items, purchased 
at different times, or charges for work done upon various 
occasions, and some of them date further back than 
six years, no action can be maintained for these, unless 
indeed the earlier items are so connected with the later 
items as to form one transaction ; as, for example, if I 
give a man employment in the year 1850 to be con- 
tinuous, and it was only finished in 1859, he could now 
recover against me not only for work done since 1853, 
but for his services during the whole period. 

* 10 and 20 Vict. c. 97. 
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Money placed in a bank is, in contemplation of law, 
lent to the banker ; consequently, if no repayment of a 
part of the principal is made, and no interest paid, it 
cannot be recovered after a lapse of six years. It is a 
common error to suppose that money placed in the hands 
of a banker is subject to the rules of equity relating' to 
trusts — morally it is a trust, legally it is only a debt. 

Debts due upon bonds must be sued for within twenty 
years. The limitations for recovery of rent, &c., will be 
treated of under the head of " Landlord and Tenant.^^ 

The Statute of Limitations prevents the recovery of a 
debt after the expiration of six years from the day on 
which it was contracted or became due ; but it does not 
extinguish the debt itself. A promise to pay, or an 
acknowledgment that the debt is due, made within six 
years, will keep the debt alive for another six years from 
the date of such promise or acknowledgment. Pormerly 
a verbal acknowledgment was sufficient; but now it 
must be in writing, and signed by the party to be bound 
by it. 

In order to take a case out of the statute there must 
be an eatress promise to pay, or an acknowledgment or 
admission of the debt in terms so distinct and unquali- 
fied that a promise to pay may be reasonably inferred 
therefrom ; but if there be an express acknowledgment 
of a debt, coupled with a refusal to pay it, the acknow- 
ledgment will not, in technical language, " take the case 
out of the statute." Thus, when a man was arrested for 
a debt more than six years old, and he said, " I know that 
I owe the money ; but the bill I gave is on a threepenny 
receipt stamp, and I will never pay it ;" the court held 
that the declaration of the oebtor that he would 
never pay repelled the inference of a promise, and r.eu- 
tralized the effect of the acknowledgment, so that the 
statute was not barred. 

The promise to pay must be unconditional. A de- 
fendant was proved to have said, " I cannot pay the debt 
at present, but I will pay it as soon as I can,^* In 
absence of proof that he was able to pay at the time that 
an action was brought, it was held that the Statute of 
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Limitations was a bar to the plaintiiT's claim. Again, 
in an action for a debt more than six years old, the 
following letters of the defendant were relied upon as 
containing a sufficient promise or acknowledgment to 
take it out of the statute. " Plaintiff's claim with that 
of others shall receive that attention that, as an honour- 
able man, I consider them to deserve, and it is my 
intention to pay them ; but I must be allowed time to 
arrange my affairs. If I am proceeded against, any 
exertion of mine will be rendered abortive." . . . " I am 
ready and willing to do anything and everything to 
satisfy Mr. T. and all my cr rditors ; and my only regret 
is, that by the way my father has left me I am totally 
unable to do more than give up (which I do by deed) 
almost the whole of my income to my creditors, &c. ; 
and if I am put in prison not one penny will my credi- 
tors ever receive ; if my person is laid hold of, I will 
never put in bail, but surrender." The court, however, 
held that these letters were insufficient to bar the sta- 
tute, as they did not import such a direct and unquali- 
fied acknowledgment of a debt, as would authorize it in 
implying a sufficient promise to pay. 

A letter requesting a tradesman to send in his bill, 
and stating that, if just ^ his creditor would not give hiin 
the trouble to go to law to recover its amount, was not 
considered an eocpress promise to pay. 

The promise or acknowledgment must be made before 
an action is brought to recover the demand to which it 
refers, for it is considered as an equivalent to a new 
promise. 

When the promise relied upon is conditional, it must 
be proved that the specified event has happened, or the 
time arranged for payment has expired. Thus, where -4, 
who had signed as surety for B a joint and several pro- 
missory note made by A and B, was called upon after 
the death of B for payment of the money due thereon, 
and requested the persons entitled to payment to apply to 
jB's executrix, and stated in writing that " what she 
should be short, he would assist to make up," and the 
executrix upon being applied to, refused to pay anything 
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— it was held that the conditional promise of A thereby 
became absolute, and made him liable ia an action 
brought six years after the date of the note. 

The question whether the promise is conditional or 
not is one of law, for the consideration of the court, 
not oi fact to be decided by a jury. 

The acknowledgment or promise must be in writing, 
and signed by the person to be bound by it. If two 
or more are jointly liable, a promise or acknowledgment 
bv one of them will not affect the others, but will 
only operate with regard to the share of the debt of the 
person who makes it. 

The promise or acknowledgment need not be made to 
the creditor. It is sufficient if made, according to the 
foregoing rules, to a third party. 

A mere statement of accounts and promise to pay the 
balance will not take a debt out of the statute ; but 
if two persons meet and go through their accounts, 
which run over more than six years, and a balance is 
struck in favour of one of them, this amounts to an 
agreement to set off the debt of one against that of the 
other, and a new consideration arises for payment of the 
surplus, which bars the Statute of Limitations. 

Part-payment of a debt, whether to a principal or his 
agent, is evidence of a fresh promise, and revives the 
claim as to the residue which remains owing. But 
where there are two accounts mixed together, one of 
which is admitted and the other disputed, part-payment 
of the former will not make the latter recoverable after 
the expiration of six years. 

Payment of interest upon a debt will take it out of 
the statute. 

Payment by the debtor to third persons, by the 
direction of, or according to arrangement with the debtor, 
will be a payment sufficient to bar the statute. 

Part payment by one of several joint debtors, of inter- 
est upon the original debt, revives the remedy only against 
the party making it ; but it is doubtful whether pay- 
ment in part by one executor will bind his co-executor. 

II. Bankruptcy. — The consequences of bankruptcy 
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are, that all the property to which the trader is entitled, 
and all that is in his possession at the time of his becom- 
ing bankrupt, and all that he may acquire up to the time 
of his obtaining his certificate, become vested in his 
assignees, and are distributed amongst his creditors in 
equal proportions ; and that, upon his obtaining such cer- 
tificate he is wholly discharged from all debts contracted 
before his bankruptcy. 

I will now state how a man may become a bankrupt, 
and the proceedings upon his being so adjudicated. 

Any person who is capable of binding himself by 
contracts, may, if he buys and sells for profit, so as to 
constitute a trading within the meaning of the law, be 
made, or become bankrupt, and " all alum-makers, apo- 
thecaries, auctioneers, bankers, bleachers, brokers, brick- 
makers, builders, calenderers, carpenters, carriers,^cattle 
or sheep salesmen, coach proprietors, cow-keepers, dyers, 
fullers, keepers of inns, taverns, hotels or coffee-houses, 
lime-burners, liver v-stable keepers, market-gardeners, 
millers, packers, printers, ship-owners, shipwrights, 
victuallers, warehousemen, wharfingers, persons using 
the trade or profession of a scrivener,* receiving other 
men's money into their trust or custody, persons insuring 
ships, or their freights, or other matters against perils of 
the sea, and all persons using the trade or merchandise 
by way of bargaining, exchange, bartering, commission, 
consignment, or otherwise, in gross or by retail, and all 
persons who either for themselves, or as agents or 
Factors for others, seek their living by buying and selling, 
or by buying and letting for hire, or by the workmanship 
of goods and commodities," are deemed traders liable to 
become bankrupt ; but " no farmer, grazier, common la- 
bourer, or workman for hire, receiver-general of the taxes, 
or member of, or subscriber to, any incorporated trading 
company, established by charter or Act of Parliament, 
shall be deemed as such, a trader liable to become bank- 



* A BcriveDer is a person entrusted with the money of his em- 
ployer, to lay it out for him as occasion ofFars, receiving a profit by 
60 doing. 

F 2 
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mpt."* Sach persons, howerer, and those who ohtain their 
regular income from professions and callings, the porsnit 
of which is not trading, may he made hankropt, if thej 
hare sought to augment it hj hujing and selling. Thus, 
the manager of a theatre was deemed a trader, because 
he was in the habit of selling books of the performances ; 
a physician who received patients to reside in his house, 
was adjudicated a bankrupt as a lodging-house keeper ; 
and a nobleman who speculated in horses, as a cattle 
salesman, &c. A trader may be made bankrupt by hia 
creditors, or upon his own petition. 

To make a man a bankrupt, three things are necessary 
— th^ he has traded, that he has committed an act of 
hankrwptcy^ and that there is a sufficient petitioning 
creditor's debt. 

1. The TBADiira. — Occasional acts of buying and 
selling for profit do not constitute a man a trader, how- 
ever large such transactions may be. On the other 
hand, the quantity of dealing, and the amount of the 
profits are not taken into consideration, to release a 
person from the operation of the bankrupt laws, provided 
nis business be carried on at usual times, and with all 
who choose to deal with him. Thus, for example, a 
schoolmaster who occasionally sells books to his scholars 
— a person who has purchased more of some article than 
he has use for, and sells the surplus — a landowner 
who makes alum, bakes bricks, raises minerals, &c., on 
his own estate — an executor who sells off his testator's 
furniture or stock — a farmer who buys material to mix 
with what he produces, or pigs, oxen, eheep, &c., merely 
for the purpose of keeping up his live stock for farming 
purposes, selling some of them when no longer required — 
IS not a trader by reason of such exceptional buying and 
selling. 

Whether a man is a trader within the meaning of the 
bankrupt laws, is a question of law and not of fact ; 
when, having been once a trader, he ceases to be such, is 
a question oi fact, to be decided by a jury. It is not 

• Bankruptcy Law Consolidation Act. 
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necessary that the trade should be legal, or that it should 
be carried on in England ; it is sufficient that it should 
be to England. 

2. The Act op BANKurPTCT. — If any trader, liable 
to become bankrupt, shall depart this realm, or being 
out of this realm shall remain abroad, or shall depart 
from his dwelling-house, or otherwise absent himself, or 
begin to keep his house, or suffer himself to be arrested, 
or taken in execution for any debt not due, or yield 
himself to prison, or suffer himself to be outlawed, or 
procure himself to be arrested or taken in execution, or 
nis goods, money, or chattels to be attached, sequestered, 
or taken in execution ; or make or cause to be .made, 
either within this realm or elsewhere, any fraudulent 
grant or conveyance of any of his lands, tenements, 
goods, or chattels ; or make, or cause to be made, any 
fraudulent surrender of any of his copyhold lands or 
tenements ; or make, or cause to be made, any fraudulent 
gift, delivery, or transfer of any of his goods or chattels ; — 
every such trader doing, suffering, procuring, executing, 
permitting, making, or causing to be made, any of the 
acts, deeds, or matters aforesaid, with intent to defeat or 
delay his creditors, shall be deemed to have thereby com- 
mitted an act of bankruptcy.* The words printed in 
italics must be always remembered. Some of the above 
acts, from their nature, imply an intention to defraud ; but 
others are in themselves innocent, and must be shown to 
have been done for an improper purpose. Otherwise the 
most flourishing merchant might be made a bankrupt, 
and advertised as such without his knowledge, and per- 
haps to his ruin, by some malicious person, merely because 
he had taken a trip to Paris or Scotland, and so had 
departed the realm, or absented himself from his house 
and place of business. 

By the term Jceeping home, it is meant that the trader 
has denied himself to his creditor; but such is not in 
itself an act of bankruptcy, only evidence of one, and 
therefore may be explained away by showing that he was 

* Bankruptcy Law Consolidation Act. 
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Bick in bed, or engaged with company ; but if be so 
seclude himself as to debar all access, to escape the fair 
importunities of his creditors, and proof be given of such 
facts, he will then be held to hare committed an act of 
bankruptcy. 

A creditor has a right to call upon his debtor for money 
due to him at the lodgings of the latter, or at any other 
place where he knows that he may be found ; and a denial 
to a creditor there is equally an act of bankruptcy as though 
it were made at the shop, office, or counting-house of the 
trader. The demand must be made upon a proper day, 
and at a reasonable hour. Thus a denial on Sunday, or 
late at night after business hours, when a shop is shut 
up, is not an act of bankruptcy. The denial also must be 
made by the debtor, or by his orders, and these must be 
explicit. An order by a trader to his servant, " that if 
any one should come whilst he was at dinner, or engaged 
in business, she should deny him," was held not to 
amount to a direction for a general denial, and therefore, 
though a creditor called and was denied, it was no act of 
bankruptcy. It may be that the premises are so fastened 
up that there is no opportunity of making a demand to 
be denied : if this be done, an act of bankruptcy is com- 
mitted. 

An assignment of all the property of a trader, or of 
part of it to a creditor, in contemplation of bankruptcy — 
filing a petition or declaration of insolvency in the Court 
of Bankruptcy — applying for an arrangement of his affairs 
under the sanction of the court, which application has been 
subsequently dismissed by one of its OommUsionere, as the 
judges in bankruptcy are called — non-payment of a debt 
after a summons from the court (the person summoned 
not having made a declaration that he has a good defence 
against the claim, and entered into abend if required by 
the court) not paying an admitted debt within seven 
days — lying in prison for debt for twenty-one days, or 
escaping from prison when so confined — paying a peti- 
tioning creditor, or giving him security for a greater per- 
centage upon his debt than other creditors would get — 
not satisfying the judgment of a court of law within 
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seven days after demand in writing — petitioning the 
court for the relief of insolvent debtors — are all acts of 
bankruptcy. 

Proceedings upon an act of bankruptcy must be com- 
menced within twelve months of its commission. 

3. The PBTiTiONiwa Cbeditob's Debt. — ^This must 
be to the following amounts : — 

If there is (me petitioning creditor, £50 ; if two, £70 ; 
if three or more, £100. 

Partnerships are treated as one creditor. 

The debt must be due in law, and must have been con- 
tracted whilst the party proceeded against was a trader, 
though it need not be in respect of his trade. The peti- 
tioning creditor is bound to support the validity of the 
bankruptcy, and must prosecute it at his own cost, until 
assignees of the estate and effects of the bankrupt are 
chosen. After this is done, the expenses are defrayed 
out of such estate. He must proceed within three days 
after filing his petition, or such extended time as the 
court may allow ; or the court may, within fourteen days 
next ensuing, after the expiration of such time, permit 
another creditor to take his place. Likewise should his 
debt prove insufficient, another petitioning creditor may 
be substituted.* "When a firm is indebted, the creditors 
may proceed in bankruptcy against all or any of its 
members. 

The trading, act of bankruptcy, and petitioning creditor's 
iebt being proved, the trader is adjudicated bankrupt, 
notice of such adjudication is served upon him, and he 
has seven days (which may be extended to fourteen by 
leave of the court) to show cause against the validity of 
the adjudication. If he succeed in so doing, the bank- 
ruptcy is annulled ; if not, it is advertised in the London 
Gazette, and two public sittings of the court are ap- 
pointed for him to appear, and surrender himself in con- 
formity to the law, and to give up any property in his 
possession which may not have been taken or discovered 

• If several petitions aie presented at the same time^ it is deter- 
mined by lot which shall t^ received* 
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by his assignees. It is a criminal oflfence not to surrender 
accordingly. 

If after adjudication of bankruptcy nine-tenths in 
number and value of the creditors agree to accept a 
composition of their claims, the rest will bo bound by 
it, and the bankruptcy will be superseded. 

The bankrupt is free from arrest in coming to sur- 
render, and for such further time during his examination 
and pending the granting of his certificate as the court 
may order. This is called giving him his protection. If 
he is in custody, he may be brought up ; and if im- 
prisoned for debt, the court may order his release, either 
absolutely or on conditions. 

An official assignee (an officer of tlie court) is ap- 
pointed in each case, immediately upon an adjudication. 
Trade assignees (usually two or more of the principal 
creditors) are elected by those who prove debts against 
the bankrupt's estate, and they, with the official assignee, 
conduct the further proceedings. The bankrupt is bound 
to deliver up to them all his books and papers, and to 
give them every information that will enable them to 
collect and get in his estate. 

In the interval between the adjudication and the choice 
of assignees, an officer called the Messenger of the Court, 
acting under the official assignee, who is at first the sole 
assignee, takes possession of all the bankrupt's property, 
and, for such purpose, may break open any house, cham- 
ber, shop, warehouse door, trunks, or chests of the bank- 
rupt, where he, or any of his property shall be reputed 
to be, and seize upon his property ; and if he be in 
prison or custody, may seize any propertv of his (his 
necessary wearing apparel, implements of trade, and 
other like necessaries, as he may select, not exceeding 
£20 in value, only excepted) in the custody of the bank- 
rupt, or any other person, in any prison or place where 
he may be in custody. This power may be exercised in 
Ireland and Scotland, and there are many cases in which 
one of the messengers of the court has pursued an ab- 
sconding bankrupt to Australia, arrived there first, and 
secured his prisoner before he had time to land. It is a 
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contempt of court to obstruct the messenger in the exe- 
cution of his duty. 

As soon as the trade assignees are appointed, they and 
the official assignee represent the bankrupt in every par- 
ticular in which he is personally interested. They may 
bring, and in some cases defend, by leave of the court, 
actions or suits in his stead. They may carry on liis 
business for a reasonable time, or sell it, as may appear 
most beneficial for the creditors ; and all the property 
til at is found in his possession, order, or disposition, with 
the consent and permission of the true owner thereof, or of 
which he is the reputed owner, or of which he had 
taken upon himself the sale, alteration, or disposition as 
owner, becomes vested in his assignees, and may be sold 
for the benefit of his creditors. 

This rule of law is intended to prevent a trader from 
obtaining credit by a false appearance of wealth and re- 
spectability, and as some of the most important cases that 
have been decided in bankruptcy have arisen under it, 
and may bo said to illustrate its meaning, I propose to 
cite a few of them for that purpose. 

Eirst, what sort of property will not pass to tho 
assignees, as being in the order and disposition of a 
bankrupt? It must be "goods and chattels:" — real 
estate, mortgages and mortgage debts, shares in a public 
company whose funds arise wholly out of tho rents of 
real estates, and what are called in law " chattels real " 
— ^that is, chattels appurtenant and affixed to the land, or 
" realty " — do not pass ; for the general rule is, that what 
is affixed to the freehold becomes part of the freehold. 
Thus, take for example the case of a bankrupt cotton- 
spinner who rents his mill. The material in course of 
manufacture, the carts, waggons, cans, baskets, and all 
the detached instruments of his trade, being goods and 
chattels, would pass to his assignees ; but the standing 
machinery, the engine, cranks, looms, &c., affixed to the 
building, and so to the freehold, would not. These may 
not generally be removed by the tenant, and eventually 
become the property of the landlord or mortgagee, unless 
some special stipulation or custom exists to the contrary. 
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But the articles now in question must be permanently 
affixed, and no intention or right must exist to remove 
them, in order to constitute them " chattels real ;'* other- 
wise engines, and works of the most ponderous and valu- 
able description, which are only temporarily attached to 
the buildings, or whose foundations in the earth are 
made only to provide temporary stability, and which may 
be taken away by the tenant at the close of his term, are 
considered as trade fixtures,* and as such pass to the 
assignees of a bankrupt owner. 

Next, the chattel must be in the possession, order, 
or disposition of the bankrupt whilst he is a trader, by 
the " consent and permission of the true owner thereof. 
This being so, it follows that there must be an owner 
capable of consenting; the property of infants therefore 
does not pass. The real owner must consent The fact 
that he does so wil. generally be inferred from his having 
allowed his goods to remain under the trader's control, 
but this inference may be negatived by showing that he 
has taken every possible pains to obtain possession of 
them. Thus, when the true owner had permitted his 
goods to remain in the order and disposition of a trader 
until the day before he became a bankrupt, and then 
demanded their restoration, which was refused, it was 
held that the property did not pass to the assignees. 
There are circumstances under which consent cannot be 
assumed; as when a trader obtains goods with the 
fraudulent intention of never paying for them, and they 
remain in his shop until his bankruptcy, he cannot 
be said to have them with the consent of the true 
owner. 

Property held in trust does not pass to the assignees. 
Thus, when a husband and wife were possessing and 
using furniture, which previous to the marriage of the 
latter was settled to her separate use, the trustee being 
the legal owner, and not having consented ; the property 
did not pass. Where a testator directed, that it his son 
should carry on his trade for the benefit of himself and 

♦ See "Landlord and Tenant." 
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his iDother, his lease and furniture should not be sold, 
but that the trustee should permit the widow and chil- 
dren to reside on the premises, and have the use of them, 
and the widow and son carried on the trade, and became 
bankrupt ; it was held that the furniture was not in their 
order and disposition, the executors of the deceased 
being its true owners, in contemplation of law. 

At sittings appointed by the court for the choice of 
assignees, and K)r the last examination of the bankrupt, 
and at eveiy adjourned sitting, held for proof of debts, 
whereof, and of the purport whereof, ten days* notice shall 
have been given in the London Gazette — every creditor of 
the bankrupt may prove Ms debt by his own oath, and 
all bodies politic and public companies incorporated 
and authorized to sue or bring actions, either by charter 
or Act of Parliament, may prove by an agent, provided 
such agent shall in his depoisition swear that he is such 
agent, and that he is authorized to make such proof; pro- 
vided that it shall be lawful for the court to examine 
upon oath, either by word of mouth or by interrogatories 
in writing, every person claiming to prove a debt, or to 
require such further proof, and to examine such other 
persons in relation thereto, as such court shall think fit.* 
It is in respect only of debts that have been thus ^rot^^ J, 
that creditors are allowed to receive a dividend when 
the bankrupt's estate is realized and distributedr It is, 
therefore, of the first consequence to them, that no fic- 
titious claims should be allowed, as every shilling that is 
proved diminishes the dividend. The assignees, or any 
creditor, may oppose the proof of a debt, and if it should 
appear after the proof of it has been allowed, that it is 
tainted with irregularity or fraud, or is not actually 
due, the commissioner may expunge it, either wholly or 
in part, upon the application of the assignees, or two 
or more creditors, giving an undertaking for costs. 

Every person with whom any bankrupt shall have 
really and hond fide contracted any debt or demand, or 
who has become liable for any of his debts, or bail or 

* Bankruptcy Law Consolidation Act. 
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surety for him, or shall have paid any of his debfcs, either 
before or after the adjudication, is permitted to prove, 
if, at the time the obligation was contracted, he had 
not notice that the bankrupt had committed an act of 
bankruptcy. 

The obligee, or person entitled to recover, in any 
bottomry or respondentia bond, and the assured in any 
policy of insurance, may prove against the estate of a 
bankrupt insurer for what is due to them, after the 
loss or contingency shall have happened, as though it 
took place before the fiat or adjudication ; and the person 
effecting any policy of insurance upon ships or goods 
with another, as a subscriber or underwriter, before his 
bankruptcy, may prove upon adjudication against him, 
for any loss to which he shall be liable upon such sub- 
scription. 

Persons entitled to receive annuities, may prove for 
their value and arrears ; and if a debt, payable upon a con- 
tingency that has not occurred at the time of filing tho 
petition for adjudication, has been contracted by a trader 
who has become bankrupt, the creditor, if he had no 
notice that an act of bankruptcy had been committed, 
may, if he pleases, apply to the court within six months 
after the filiug of the petition, to value such debt, and he 
may prove for the amount fixed, receiving dividends with 
the otlier creditors ; and when the contingency has hap- 
pened, may further prove for the residue, but the former 
dividend is not to be disturbed. 

Owners of goods which have been intrusted to an 
agent, and pledged by him, may, upon his bankruptcy, 
redeem them, and prove for the sum expended for that 
purpose, or they may prove for the value of the goods 
themselves. 

Such are the persons who are entitled to prove for 
their entire demands. Those who are creditors at the 
time of the adjudication, though the day arranged for pay- 
ment has not arrived, may prove as though the debt were 
actually payable, and receive dividends equally with the 
other creditors, deducting therefrom interest computed 
from the declaration of a dividend to the time when the 
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debt would have actually been demandable, according to 
the terms upon which it had been contracted. 

There are certain creditors who are entitled to be paid 
in full ; these are — 

1st. The Crown, in respect to assessed taxes assessed 
up to the 6th of April next after the bankruptcy, not 
exceeding one year's assessment. 

2nd. Friendly societies and savings banks, in cases 
wliere the bankrupt has been an officer of the society. 

3rd. Clerks and servants, for three months' wages and 
salary, not exceeding thirty pounds ; labourers and 
workmen, for wages not exceeding forty shillings ; and 
apprentices, for so much of the premium paid upon their 
indentures as the court shall deem reasonable. 

When a creditor holds security for his debt, the 
general rule is that he cannot prove for it without 
giving up the security. If, however, he considers that 
the security is unequal to the payment of the debt, he 
may have it sold, and prove for the residue ; if it produce 
more than sufficient to cover the debt, the residue falls 
into the general estate, or the assignees may in the first 
instance redeem. A creditor holding the security of a 
third person, on which the bankrupt's estate is not 
liable, is not obliged to sell or give it up. So, if I have 
a separate security from one or more co-debtors (as 
partners for example), or a separate security from each 
of them, I may prove against the joint estate of all, 
without surrender or sale. 

I have said that a bankrupt must give his creditors a 
full, true, and particular account of his estate and effects. 
This he does by filing his halance-sheet, and if required by 
the court, such further accounts in addition as may be 
necessary for the full disclosure and discovery of his 
trade-dealings and transactions, and his household re- 
ceipts and payments. He must answer such questions 
relating to the disposal of his property, his habits of life, 
and conduct as a trader, &c., as may be put to him 
during his several examinations before the court. He is 
bound to attend his assignees for the purpose of ex- 
plaining entries in his books or papers — but, if required 
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to do SO after he has obtained a certificate, he is entitled 
to receive five shillings a day out of his estate for his 
trouble. 

The bankrupt is allowed such necessary sum for his 
subsistence as the court may direct, and in cases in which 
the assistance of an accountant is deemed necessary, the 
court may direct a sufficient sum to be paid out of the 
estate for that purpose. When he has obtained a cer- 
tificate, and a dividend of ten shillings in the pound is 
paid to his creditors, he is aUowed five per cent, up to 
£400, upon the produce of his estate, seven and a half 
per cent, up to £500 when twelve and sixpence is paid, 
and ten per cent, up to £600 when fifteen shillings is 
paid. But these allowances do not commence until after 
the expiration of twelve months from the filing of the 
petition, and only then when all the creditors who have 
proved during that time have received dividends of the 
necessary amount ; and if, at the expiration of the year, 
the dividends paid do not amount to ten shillings in the 
pound, the bankrupt may be allowed three per cent, up 
to £300 upon the sum realized. If a bankrupt's estate 
brings in twenty shillings in the pound, all the surplus, 
after payment of his debts, interest, and expenses, is 
restored to him. 

The court has it in its power to reduce the allowance 
made to a bankrupt, or to withdraw it altogether, should 
it be dissatisfied with his conduct. His trade tools and 
furniture, to the value of £20, may be restored to him 
by the order of a commissioner ; and, should he be 
entitled to any of the above-mentioned allowances, he 
may take any of his implements at a valuation as part 
of it. 

When the bankrupt has passed his last examination, 
the court will appoint a sitting for the consideration of 
his certificate of conformity, which, if granted, will enable 
him to begin the world anew, discharged from all debts 
contracted before the filing of the petition. Notice of 
the appointed day is given in the London Gazette, and 
to the solicitor to the assignees ; and he, or any creditor 
giving three clear days' notice to the registrar of the 
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court, may oppose the granting of the certificate. 
"Whether the grant be opposed or not, the court — 
having regard to the conformity of the bankrupt to the 
Law of Bankruptcy, and his conduct as a trader, as 
well before as after his bankruptcy — will judge whether 
the certificate ought to be granted at all, of what class it 
should be, and whether it should be awarded at once, or 
be suspended, with or without protection, for any, and 
what period. 

Certificates of conformity are of the first, second, and 
third class, according to the conduct of the trader, and 
the causes of his bankruptcy. If this was brought on 
by unavoidable loss op misfortune, and he has done all 
in his power to protect the interests of his creditors and 
to make his estate available as far as possible for their 
payment, has kept full and accurate books of account, 
Ac, the probability is that he would receive a first-class 
certificate forthwith. If his failure was in part oc- 
casioned by his own imprudence, and he has failed in 
the above particulars, he may get a second-class cer- 
tificate ; but if his failure has not, in whole or in part, 
been occasioned by unavoidable loss and misfortune, he 
is only entitled to a third-class. 

The certificate may be denied to the bankrupt alto- 
gether, or be suspended, with or without protection, for 
such a period as the court may direct, in any of the 
cases following : — 

If he has ever, whilst a trader, lost £20 in one day, 
or £200 in one year by gambling, or the latter sum in 
twelve months by stock-jobbing, or has been guilty of 
any one of the following ofiences ; that is to say, — 

Ist. If the bankrupt shall at any time after the issuing 
of the fiat or filing of the petition for adjudication of 
bankruptcy, or within two months next preceding the 
issuing of such fiat or the filing of such petition, with 
intent to conceal the state of his affairs, or to defeat the 
objects of the law of bankruptcy, have destroyed any 
book, paper, deed, writing, or other document relating to 
his trade dealings or estate. 

2nd. If the bankrupt shall, with the like intent, have 
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kept, or caused to be kept, false books, or have made 
false entries in, or withheld entries from, or wilfully 
altered or falsified any book, paper, deed, writing, 
or other document relating to his trade dealings or 
estate. 

3rd. If the bankrupt shall have contracted any of his 
debts by any manner of fraud, or by means of false pre- 
tences, or shall by any manner of fraud, or by means of 
false pretences, have obtained the forbearance of any of 
his debts by any of his creditors. 

4th. If the bankrupt shall at any time within two 
months next preceding the issuing of the fiat or the filing 
of the petition for adjudication of bankruptcy, fraud- 
ulently, in contemplation of bankruptcy, and not under 
pressure from any of his creditors, with intent to diminish 
the sum to be divided among his creditors, or to give 
an undue preference to any of his creditors, have paid 
or satisfied any such creditor wholly or in part, or have 
made away with, mortgaged, or charged any part of his 
property, of what kind soever. 

5th. If the bankrupt shall, at any time after the issuing 
of the fiat or the filing of the petition for adjudication of 
bankruptcy, and with intent to diminish the sum to be 
divided among his creditors, or to give an undue pre- 
ference to any of his creditors, have concealed from the 
court or his assignees any debt due to or from him, or 
have concealed or made away with any part of his 
property, of what kind soever. 

6bh. If the bankrupt shall, under his bankruptcy, or 
at any meeting of his creditors, within three months next 
preceding the issuing of the fiat or the filing of the 
petition for adjudication of bankruptcy, have attempted 
to account for any of his property by fictitious losses or 
expenses. 

7th. If the bankrupt shall, within six months next 
preceding the issuing of the fiat or the filing of the 

getition for adjudication of bankruptcy, have put any of 
is creditors to any unnecessary expense by any vexatious 
and frivolous defence or delay to any suit for the recovery 
of any debt or demand provable under his bankruptcy, 
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or shall be indebted in costs incurred in any action or 
suit 80 vexatiously brought or defended. 

8th. If the bankrupt shall, at any time after the issuing 
of the fiat or the filing of the petition for adjudication 
of bankruptcy, have wilfully prevented or withheld the 
production of any book, paper, deed, writing, or other 
document relating to his trade dealings or estate. 

9th. If the bankrupt shall during his trading have 
wilfully, and with intent to conceal the true state of his 
affairs, have omitted to keep proper books of account ; 
or shall wilfully, and with intent to conceal the true state 
of his afiairs, have kept his books imperfectly, carelessly, 
and negligently. 

A bankrupt who has been guilty of any of the nine last, 
or of any ot the following oftences, may be prosecuted 
and punished as a criminal ; that is to say, — 

1. If he neglects to surrender upon the day appointed 
for that purpose. 

2. If he conceals, removes, or embezzles his estate, or 
does not deliver all his books and papers to his assignees. 

8. If he has destroyed or falsified his books, with in« 
tent to defeat the objects of the Law of Bankruptcy. 

4. If he has within three months preceding his bank- 
ruptcy obtained goods on credit, under false pretences of 
dealing in the ordinary course of trade. 

If a certificate and protection be refused, or when the 
period for which the latter has been granted has expired, 
the bankrupt may be taken in execution by his assignees, 
or any of his creditors who have proved, and be impri- 
soned for one year, unless sooner discharged by an order 
of the court. 

After the sitting appointed for the last examination 
has taken place, and tne accounts of the official assignee 
have been audited, a public sitting is held for dividing 
the net produce of the bankrupt's estate amongst such of 
his creditors as have proved. This is called declaring a 
dividend. All the produce may be divided at once, or 
portions of it may be distributed from time to time ; but 
a final dividend must be made within eighteen months 
of the filing of the petition, unless some action or suit is 

a 
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pending in which the rights and liabilities of the bank- 
rupt or his assignees are involved. 

Unclaimed dividends are paid into the Bank of England, 
and applied towards defraying the expenses of the Court 
of BanKruptcy. 

A trading debtor may make arrangements with his* 
creditors under the control and sanction of the Court of 
Bankruptcy without becoming a bankrupt. He petitions 
for protection from arrest, stating upon oath the causes 
of his embarrassment ; and — unless he is in custody or 
prison for any debt contracted by fraud or breach of 
trust, or by reason of any prosecution against him 
whereby he has been convicted of any offence, or for any 
debt contracted by reason of any judgment in any pro- 
ceeding for breach of the revenue laws, or in any action 
for breach of promise of marriage, seduction, criminal 
conversation, libel, slander, assault, battery, malicious 
arrest, malicious trespass, maliciously suing out a fiat in 
bankruptcy, or maliciously filing or prosecuting a petition 
for adjudication of bankruptcy— he may be discharged 
from confinement by order of the court. But this dis- 
charge affects only the liberty of his person, and does not, 
of itself, relieve him of the debt for which he has been 
arrested. 

The proceedings in these cases are as follows. The 
petitioning debtor files a full account of his debts, &c., 
and the names, residences, and occupations of his various 
creditors, also a true valuation of his estate and effects 
in possession or expectancy. The creditors thus indicated 
are written to and given fourteen days' notice of a private 
sitting of the court, at which an official assignee is ap- 
pointed, to whom the property of the petitioner may be 
transferred, or it may, if necessary, be taken by the mes- 
senger of the court. At this meeting^ the creditors prove 
their debts, and if three-fifths of them in number and 
value who have proved debts to the amount of £10 or 
upwards, assent to the proposals of the petitioner for a 
settlement of their claims, a second meeting is appointed 
within fourteen davs (of which all the creditors, whether 
they have attended the first sitting or not, have notice 
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by post) ; and if at this three-fifths in number and value 
of those who have proved debts to the value of £10 or 
upwards accept the terms offered bv the petitioner (which 
are generally to pay so much in the pound, or to pay in 
w full, after a certain respite), and the court deems such 
terms to be reasonable and proper to be executed, the 
rest of the creditors are bound by this consent of the 
majority, and the petitioner receives a certificate of con- 
formity which protects him against their full demands as 
effectually as though it were a certificate under a bank- 
ruptcy. Only such creditors, however, whose names are 
entered by the petitioner in his filed account, and conse- 
quently have had notice of the proceedings, are bound 
by them, and then only as to the particular debts men- 
tioned in such account. 

If the petitioning debtor does not attend the sittings 
of the court, or if he does not file his accounts in proper 
time and manner, his petition will be dismissed; and 
shauld it transpire that he has been guilty of fraud, or is 
concealing the true state of his affairs, the commissioner 
may adjourn the case into open court and adjudicate him 
bankrupt. Then, of course, he becomes liable to all the 
penalties before mentioned. 

Trading debtors may also compound with their creditors 
by deed of arrangement, which, if executed by six-sevenths 
in number and value of the creditors whose debts amount 
to £10 and upwards, is binding upon all. 

We have said that the Law of Bankruptcy applies only 
to traders ; the Law of Insolvency applies to all other 
persons unable to pay their debts, and to traders also, 
within a certain limit, as will be stated hereafter. 

Any debtor, not being a trader within the meaning of 
the statutes relating to bankrupts, who is unable to meet 
his engagements, with the concurrence of one-third in 
number and value of his creditors (testified by their 
signing his petition), may present a petition to the Court 
of Bankruptcy, setting forth a full account of, and the 
consideration for, his debts ; the names, residences, and 
occupations of his creditors ; a full account of his pro- 
perty, and also his inability to meet his engagements 

a 2 
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togetber with its true cause. And also setting forth 
such proposal as he is able to make for the future pay- 
ment or the compromise of them ; and that one-third m 
number and value of his creditors have assented to such 
proposal ; and praying that such proposal (or such modifi- 
cation thereof as by the majority of his creditors should 
be determined) should be carried into effect under the 
superintendence and control of the court, and that he 
should in the mean time be protected from arrest. 

Upon the presentation of this petition, a commissioner 
may examine the debtor upon oath, any witness produced 
by him, and any creditor concurring in his petition ; and 
if he be satisfied of the truth of the matters alleged in 
the petition, and that the debts have not been contracted 
by fraud, or breach of trust, or without reasonable proba- 
bility, at the time of contract, of being able to pay the 
same, or by reason of any judgment in any prosecution 
for breach of the revenue laws, or in any action for 
breach of promise of marriage, seduction, criminal con- 
versation, libel, slander, assault, battery, malicious arrest, 
malicious suing out a fiat in bankruptcy, or malicious tres- 
pass, and that the debtor has made a full disclosure of his 
debts and credits, estate and effects, and is desirous of 
making a hond-fide arrangement with all his creditors, 
and that his proposal is reasonable and proper to bo 
executed, he may direct a meeting of all the creditors of 
the debtor to be convened ; of which notice is given in 
writing to every such creditor, not less than seven or 
more than twenty-eight days before the same is held. 
At this meeting a registrar, or official assignee of the 
court, or one of the principal creditors appointed by the 
commissioner, presides ; and if the major part in number 
and value, or nine-tenths in value, or nine-tenths in 
number, of the creditors whose debts exceed £20 
assent to the proposal, or any modification of it, tiie 
president appoints another meeting, at which, if three- 
nfths in numoer and value of the creditors present, or 
nine-tenths in value, or nine-tenths in number, whose 
debts exceed £20, agree to accept such arrangement 
or composition as was assented to at the first meeting, 
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and reduce the terms into writing and sign them, 
such agreement (subject to confirmation by the court) 
13 binding as well against the debtor as against all 
liis creditors who had notice of the several meetings. 
But this agreement is not valid unless one full third in 
number and value of all the creditors were present at 
the second meeting, either in person or by an authorized 
agent. 

If at any time it appear to the commissioner, on the 
representation of the trustee or any two creditors, that 
the debtor has not made a true discovery of his estate 
and eifects, or has not duly accounted for any subse- 
quently-acquired property (if required by the agreement), 
or has wilfully made any false return of creditors, he may 
summon the debtor to be examined before him upon 
oath touching such matters, and enforce this in the same 
manner as is practised in the summoning and examina- 
tion of bankrupts. 

III. Insolvency » — The Insolvent Debtors Court 
consists of Commissioners, who are required to sit in 
London for the despatch of business at least twice every 
week, except during the " long vacation,*' when they have 
a power of adjourning for not more than six weeks at 
a time. The business arising in the country parts of 
England is transacted by the judges of the different 
county courts. 

Any person in custody for the nonpayment of money is 
at liberty to petition these courts for his discharge, which 
he may do, as of right, within fourteen days next after 
the commencement of his actual custody. 

There are now two modes in which the court may be 
set in motion : first, by the debtor's petitioning ; secondly, 
by the petition of the detaining creditor, — that is, he at 
whose suit the debtor is incarcerated ; but whichever of 
these two modes be adopted, the subsequent proceedings 
are the same. 

The court proceeds, in pursuance of the petition, to 
make a Vesting Order, as it is called, by which the 
prisoner's whole property is vested in the provisional 
assignee of the court, who becomes, by virtue of it, clothed 
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with all the insolvent's rights, and may, in his own pei> 
son, or through the intervention of a messenger, seize on 
the insolvent's property, real or personal ; or if it lie in 
action, as in the case of dehts due to the insolvent, bring 
actions in his own name for its recovery. 

Property in the order and disposition of an insolvent 
passes to his assignees, as in bankruptcy. 

If the insolvent is a beneficed clergyman, the income 
of his benefice does not vest in the assignee, but that 
officer may obtain a sequestration, as a judgment-creditor 
may. The pay of an insolvent in the army, navy, or 
civil service, does not pass to the assignee. 

The vesting order having been made, the insolvent 
files his Schedule, which corresponds to the balance- 
sheet of a bankrupt, but enters more fully into particulars. 
In it he sets forth a full and true account of his debts, 
with the names of his creditors, and the dates of contract- 
tng them ; states the nature of his debts and the security, 
if any, given for them, and also the nature and amount 
of his property, and of the debts owing to him. He 
must also make known his full name, and any alias that 
he has been known by ; the various places in which he 
has resided ; and the profession, trade, or calling that he 
has followed. 

Notice is given to his creditors by advertisement, and 
they may attend when his case comes on to be heard, 
cross-examine him, and oppose his discharge at the con- 
clusion of his hearing ; or, if it be adjourned, at the last 
adjournment of it, the court, if satisfied with his conduct, 
adjudges his discharge, and that he is entitled to the 
benefit of the Act, If, on the other hand, it is shown 
that he has contracted debts by fraud, concealed his 
estate, or contrived a fictitious, or a friendly arrest, to 
escape his just liabilities, he may be sent back to prison 
for periods varying from six months to three years, ac- 
cording to the nature of the offence of which he has 
been guilty. 

The effect of an insolvent obtaining his discharge is 
this : — He is liberated from confinement ; he is -protected 
against any suit or execution in respect of the debts set 
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forth in his schedule ; and any fresh security given fop 
them after the filing of the petition is void. But before 
his discharge takes place, he is required to execute a 
warrant of attorney, to confess a judgment to his as- 
signees for the total amount of his liabilities and debts ; 
and upon this the court, upon application, has power to 
order execution to issue against his after-acquired pro- 
perty, should he obtain any, in satisfaction oi the claims 
of his creditors. 

The proceeding under the Protection Acts is similar 
to that above stated ; the main distinction being, that in 
the one case the insolvent petitions to be discharged 
from prison^ and in the other to be protected from arrest. 
The consequences of adjudication are the same. 

Traders who owe less than £300 are subject to the 
jurisdiction of the Insolvent Court. 

By arrangement with their creditors, traders and 
other debtors may be relieved of a portion of their debts, 
without becoming bankrupts and insolvents ; but only 
such creditors as are parties to the arrangement are 
bound by it. 

Thus may payment of debts be avoided. 



MASTEE AND SERVANT. 



No person in this country is absolutely entitled to the 
labour of another. No person is absolutely entitled to 
be employed. The relationship of master and servant is 
the creation of contract, the former agreeing to hire, and 
the latter to serve, upon conditions arranged between 
them, which cannot properly bo governed by any other 
rule than the universal one of supply and demand ; and 
not all the trade unions, clubs, and combinations that 
ever have been started, or ever can be started, can per- 
manently suspend it. 

The subject now before me admits of considerable sub- 
division ; but it will be sufficient, for the purposes of this 
work, to class it as follows : — 

I. WTio may hire and who may serve. 

II. Sow the contract of hiring and service is entered 
into. 

III. The mutual obligations and rights of master and 
servant. 

IV. The obligations and rights of the master and servant 
in respect of third persons. 

V. I'he criminal responsibility of master and servant. 
I. "Who mat htee and seeve. — Infants, we have 

seen, are incapable of contracting except for necessaries 
and their own benefit. "When, therefore, a person under 
age agreed to bind himself to a master to serve for a 
certain time, during which the latter was to be at liberty 
to stop the work whenever he chose, and to deduct the 
wages, this was held to be wholly void, as not beneficial 
to the infant. Married women, also, cannot contract to 
bind themselves, but as agents for their husbands they 
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may be bound. Thus, the master of a house must pay 
the wages of the servants engaged by his wife or his 
housekeeper, if he has given her authority ; but if he 
absolutely forbids the hiring of a servant, and the servant 
knows that he has done so, the latter must trust to the 
honour of her mistress for payment. If the husband 
and wife are living apart, the wife having an allowance to 
provide herself with an establishment, her servants will 
not generally be able to sue the husband successfully 
upon the contract made with them, as the ratification of 
it by him is a question of fact, which, in the absence 
of all interference and control, could hardly be decided 
against him. 

The wages earned by a wife are the property of her 
husband, who may demand and receive them in exclu- 
sion of his wife — even though he do not live with or 
support her, — unless the wife has obtained an order from 
a police magistrate or justice of the peace, under a 
recent Act of Parliament, to protect her earnings for 
her own use. 

Idiots and lunatics are in this respect in the same 
position as infants. They may contract for necessary 
services and their own benefit, and the law will protect 
them from imposition. 

II. How THE Contract of Hieing and Sbevice is 
ENTEEED INTO. — The Statute of Frauds enacts that no 
action shall be brought upon any agreement that is not 
to be performed within the space of one year from the 
making thereof, unless the agreement upon which such 
action shall be brought, or some memorandum or note 
thereof shall be in writing, and signed by the party to be 
charged therewith, or some other person by him there- 
unto lawfully authorized. Therefore, if a clerk or servant 
be engaged verbally for twelve months or more, the 
master cannot be compelled to employ, or the servant to 
remain, for that period. It matters not for how short a 
time beyond the year the contract is made, for Chief 
Justice Lord Ellenborough, in deciding a case upon this 
section, said, — " If we were to hold that a case, which ex- 
tended one moment beyond the time pointed out by the 
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statute, did not fall within its prohibition, I do not see 
where we could stop, for in point of reason an excess of 
twenty years will equally not be within the Act." So 
where a gentleman engaged a person as bailiff for one 
year, to commence on the 24th of July, and he entered 
his service accordingly ; but his master being dissatisfied 
with his conduct, gave him a month's warning to quit, 
and the servant left before the expiration of the year, it 
was held that he could not maintain an action against 
bis employer for not continuing him in his service for 
the stipulated period. But he was entitled to wages 
during the time he served estimated according to what 
his services were worth irrespective of any agreement. 

When a servant is engaged in writing, any form of 
words will do, and the contract of hiring and service may 
be gathered from the contents of a number of letters, 
provided that they contain references, each to each, or 
are connected in some other way. But the contract^ 
that is, the terms on either side, must appear expressly 
or by implication, and must (as in all contracts) he 
mutual. So, when A signed the following agreement : 
" I hereby agree to remain with L for two years from the 
date hereof, for the purpose of learning the business of a 
dressmaker," it was held that L could not maintain an 
action against A for leaving her service before the ex- 
piration of the two years, as the agreement did not show 
any obligation upon L to teach A the business ; and 
was consequently void for want of mutuality. 

Where a contract of hiring and service is entered into 
upon several considerations, any of which is illegal — the 
whole contract is void — unless, indeed, the part that is 
good can be plainly separated from that which is bad. 

When agents and other commercial servants are en- 
gaged, it frequently happens that their employers require 
them to enter into stipulations not to set up in business 
in opposition to them, or to apply the knowledge and 
insight they may have gained, whilst in their service, to 
the advantage of a rival in trade, upon the conclusion of 
the term of service. If such conditions are in general 
restriction of trade, they are absolutely illegal and void, 
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as contrary to public policy. Thus an agreement be- 
tween a master and a servant, that the latter would never 
follow the calling of the former, would be bad. But if 
made only in partial restraint, and for a sufficient con- 
sideration, it would be good. So a milkman may agree 
with the servant he engages to deliver his milk, that he 
will pay him such a salary, upon the condition that he 
will not set up a dairy within three miles of his master's, 
— a carrier may hire a man to drive one of his carts upon 
condition that he will undertake not to compete with him 
upon the same road, — a surgeon may bind his assistant 
not to practise in a particular village, &c. 

The agreement need not be signed by both the parties, 
it is sufficient t(^ be signed by the one to he charged; but 
as it can scarcely be known at the commencement of a 
contract which person is likely to be the first to break it, 
and consequently to be charged, it is always prudent that 
both sides should sign. The signature may be at the 
commencement, as for example : — I, A B, agree to hire, 
and I, C D, agree to serve, &c. But if it conclude 
'' as witness our hands," then a signature must follow in 
any case. Signature by initials is not sufficient. 

Agreements for the hire of any labourer, artificer, 
manufacturer, or menial servant, and also those made 
between master mariners and seamen (amongst whom 
are included engineers and stokers) of any ship or vessel 
for wages on any voyage coastwise, from port to port in 
Grreat Britain, are exempted from the operation of the 
Stamp laws. 

Verbal statements cannot generally be given to vary 
or detract from the terms of a written agreement of 
hiring and service, but ambiguous expressions may be 
explained, and oral evidence is admitted to prove what is 
the custom in certain cases. Thus, in an action brought 
against the proprietor of a newspaper, for wrongfully 
dismissing its editor, who had been engaged by letter, 
witnesses were called to show that editors, sub-editors, 
and reporters of newspapers, were always engaged for a 
year, unless it were otherwise expressed at the time of 
making an engagement. 
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When no time is fixed, either expressly or b^ implica- 
tion, for the duration of the contract of hiring and 
service, whether made in writing or by word of mouth, 
the hiring is considered a general hiring, which, in the 
eye of the law, is a hiring for a year ; and when it is so, 
it cannot be put an end to by either party until the ex- 
piration of the term. If, therefore, a master wrongfully 
dismisses a servant so hired during the year, the servant 
may maintain an action against him for such wrongful 
dismissal, and may recover as damages the amount of 
wages which he was entitled to earn during the time, 
subject to deduction if he have taken a new service, &c. 
On the other hand, if the servant wrongfully ^uits his 
employment during the year, he is not entitled to 
wages at all, not even for the period during which he has 
served. 

These observations apply to the hiring of clerks, artifi- 
cers, and other mercantile and commercial servants, farm 
bailifis, tutors, governesses, and others who are hired and 
serve, but can hardly be called servants in the ordinary 
acceptation of the term. Special rules and customs very 
frequently apply to regulate contracts with these, and 
such as these, varying in difi*erent parts of the country, 
and which it would answer no good purpose to set out m 
detail. The safest course to be followed, both by em- 
ployer and employed, is to reduce, to writing all the 
terms which they intend should govern the commence- 
ment and termination of their contract, so that no diffi- 
culty can arise when either of them is desirous of putting 
an end to it. Thus, half the misunderstandings which 
arise between master and servant might be avoided, and 
each would have the satisfaction of always knowing 
exactly how he was circumstanced towards the other. 
These observations apply equally to all contracts. It is 
not always so easy to set down or jot off the terms of 
an agreement upon paper. It is not always easy, after 
the lapse of a few months, to construe, beyond the possi- 
bility of a doubt, the meaning of the words so written 
down when the nature of the transaction was stOl fresh in 
the mind. How then can we rely, on so very treacherous 
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a thing as memory, to retain them, when the substitution 
of one word for another, the suppression or addition of 
emphasis — ^nay, even the omission of a pause or stop in 
repeating the dialogue, may entirely alter its meaning. 

The hiring of domestic servants is regulated entirely 
bv custom : the duration of the contract is not specified, 
aki a month's warning on either side is Bufficient t<; 
bring it to a close. If this be not given, and the servant 
is dismissed, the master must pay a month's wages ; if 
the servant leaves of his own accord, he must forfeit the 
same. 

III. The mutual Duties and Obligations or 
Masteb and Seeyant. — The first duty of the servant is 
to enter into the employment of his master, and his 
master's first obligation is to receive him, according to 
the terms of the contract made between them, and to 
provide him with proper accommodation, suitable imple- 
ments, <&c., so as to enable him to earn his wages. 

An ordinary agreement of hiring and service specifies 
the nature of the service to be rendered, the time of 
entering into and duration of the contract, and the 
manner in which the servant is to be remunerated. 
Besides these, the law affixes other implied conditions to 
the relationship of master and servant. Every servant 
is bound to obey the lawful commands of his master, 
and to be honest and diligent in his business. He must 
protect the property confided to his care ; and as in this 
contract the condition of the master is more advantageous 
than that of the servant, he, the servant, ought to show 
respect to his master, according to his station in the 
world. Upon his part, the master must protect and 
board and lodge, in a proper manner, his servant resident 
in his house, and pay him his wages when due. 

Should the agreement be that a person ofifering his 
services is to be paid wages according to the quantity of 
work done, it does not follow, in the absence of any 
other stipulation, that the master is obliged to supply 
him with employment. Thus, in a case where the owner 
of a coal-pit hired colliers, and agreed to pay them so 
much for every ton of coal gotten from the mine, and 
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they agreed to perform a full day's work on every work- 
ing day, and not to leave until it was finished, under a 
penalty, it was held that the agreement contained no 
promise, on behalf of the master, to employ those men 
at reasonable times, during a reasonable number of 
working days, although, by his refusal to do so, they 
were unable to earn wages. But when A, a journeyman, 
agreed to work for jB, a plate manufacturer, to whom he 
owed £31, for twelve calendar months, and not to work 
for any one else, B contracting to pay A every Saturday 
night such wages as the articles made by A would 
command at JB's usual workman's prices, deducting ten 
shillings a week until the debt was paid — this agreement 
was held to contain, by reasonable implication, an obli- 
gation on the part of S to provide A with work. 

When it is agreed that regular wages are to be paid, 
irrespective of work done, the master may employ his 
servant during the continuance of the contract or not, as 
he pleases; but, as long as the latter is ready and 
willing to work, he is entitled to his wages. 

A servant who is guilty of a fraud towards his master, 
or does, or neglects, some act whereby the latter is 
injured, may be made liable for the loss so sustained, but 
he is not accountable for accident. It is not an easy 
thing to draw the line between this and negligence ; it 
may, however, be broadly laid down, that if the loss oi 
damage incurred might have been avoided by the exer- 
cise of common care and forethought, then it is not to 
be excused upon the ground of accident. The age and 
training of the servant must of course be taken into 
consideration ; for what would be gross and inexcusable 
carelessness in a butler of twenty years' experience, 
might be very pardonable in a youth of sixteen in his 
first place. Clerks and mercantile servants may be 
made answerable to their masters for loss incurred in 
business through their neglect, and it matters not 
whether the act done or omitted, were performed wil- 
fully, with intent to injure their employer, or whether it 
were a mere piece of carelessness. So, when a merchant, 
upon going abroad, entrusted his clerk to receive all 
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goods that should arrive for him in his ahsence, and to 

Eay the duties upon them, and the clerk landed some, 
ut without paying the duties, wherehy the goods 
became forfeited to the Crown, it was held that the 
merchant might recover the amount of his loss against 
the clerk in an action at law. Again, should a servant 
injure his master's horses or cattle, entrusted to him 
to drive, or run away with them, the latter has his 
remedy by action — in the first case for damages, in the 
second for detenue. 

If, through the negligence of the servant, a master 
has been sued by a third person, and damages have 
been recovered against him, the servant may be com- 
pelled to indemnify the master against such conse- 
quences of his misconduct. So, if a coachman driving 
his master were ordered by him not to drive so fast, but 
he persisted and drove over some one, the master would 
be obliged to compensate the injured person, but he 
might recover the sum so paid from the real oifender, 
his coachman. But if the act by which a third person 
suffers, in person or property, is done pursuant to orders, 
which the servant is bound to obey (that is, lawful orders, 
or such as his master's conduct has induced him to 
believe to be lawful), then his master must indemnify 
him from the consequences. If the order was an unlawful 
one to the servant's knowledge, and nevertheless he per- 
formed it, he cannot make his master responsible, for he 
was not obliged to obey it, and the master is only bound 
to indemnify an innocent agent. 

Every agreement for the hiring of domestic servants 
contains a contract expressed or implied, on the part of 
the master, to supply them with proper board and lodg- 
ing, and what forms proper board and lodging depends 
entirely upon the wording of the agreement and the 
circumstances of the contracting parties. If a servant 
stipulates upon his engagement that he is to sleep in a 
certain room, and have such and such allowances at .his 
meals, it is a breach of the contract should his master 
place him in another apartment, or reduce the dietary 
agreed upon. But if the servant seeking a situation is 
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ehown the premises and told where he will have to 
sleep, and what are the rules of the establishment with 
regard to his board, and he then engages himself, he 
cannot afterwards complain of either the one or the other, 
upon the ground that the accommodation and food are 
inferior to what custom provides for others of the class 
to which he belongs, since he was plainly given to un- 
derstand what he had to expect, and need not have 
accepted the conditions unless he chose so to do. If, 
however, he has been deceived as to the arrangements 
made for him, he is not bound by his acquiescence in 
them, for fraud as we have seen vitiates all contracts. 

Board and lodging are part of the wages which a 
servant receives for his work, and he may sue his master 
for not providing him with both or either. If the master 
or mistress, legally liable to provide necessary food, 
clothing, or lodging, to an apprentice or servant, shall 
wilfully and without lawful excuse refuse or neglect to 
provide the same, or if the master or mistress of such 
person shall unlawfully and maliciously assault such 
person, whereby the life of such person shall become 
endangered, or the health of such person shall have been, 
or shall be likely to be permanently injured, such master 
or mistress shall be guilty of a misdemeanour, and being 
convicted thereof, shall be liable to be imprisoned, with 
or without hard labour, in the common gaol or house of 
correction, for any period not exceeding three years.* 
I may here observe, that the best authorities hold that 
the relationship of master and servant never gave the 
former a right to chastise the latter, and certainly as it 
is now understood and acted upon, no such power exists. 
But when arrangements are made with parents, for the 
hire of their young children as servants, their authority 
in this respect may be delegated to the employer, and 
then he becomes justified in exercising it in moderation. 

One servant has no right to beat another, and if an 
under-servant misconducts himself, an upper-servant is 
not justified in striking him, but should complain to his^ 
master. 

♦ 14 and 15 Vict. c. 11. 
H 
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A married woman cannot be convicted of a misde- 
meanour for not supplying an infant servant with proper 
food, unless it be shown that her husband furnished her 
with adequate means, and that she wilfully neglected 
doing so ; for in the eye of the law, a wife is the servant 
or agent of her husband, with regard to his household 
affairs, and her acts are his, so far as they are done with 
his authority, expressed or implied. 

A master is not obliged to supply his servant with 
medicine or medical attendance. It must be left to the 
humanity of every employer to decide whether he will 
assist his servant in these respects according to hi» 
capacity or not. The parish is bound to provide advice 
and drugs ; and " I am perfectly sure," said Mr. Justice 
Heath, in a case in which the law on this point was 
definitively settled, " that it is more for the advantage of 
servants that the legal claim for such assistance should 
be against the parish officers, rather than against their 
masters; for the circumstances of many masters, wha 
are obliged to keep servants, are not such as to enable 
them to afford sufficient assistance in cases of serioua 
illness." 

A servant is entitled to demand his wages when, and 
as they become due, according to the terms of the agree-* 
ment ; and if no arrangement be made as to when they 
are to be paid, then the parties are bound by the custom 
applicable to their case. Thus, gardeners, labourers, &c.^ 
hired by the day, should be paid every evening ; domestic 
servants should be paid by the month; clerks, tutors^ 
governesses, &g., by the quarter. 

Wages are not payable until the periods fixed by con- 
tract, or custom ,^ for service, have elapsed. If a servant 
breaks his contract, so as to be rightfully discharged at 
any intervening period between the days when his wages 
are due, he cannot recover wages for the broken period 
of service. Thus, a domestic servant rightfully discharged 
within the first month, is entitled to no wages at all. If 
that period has passed, and he is discharged in the 
middle of the second month, he cannot claim anything 
for the odd weeks or days. So also with a yearly hiring^ 
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for a contract must be entirely performed by the one 
party before the other can be sued upon it, and this can 
only be done by the servant remaining in his employment 
during the entire time specified, the month, quarter or 
year, according to the circumstances. 

Should the servant die before the expiration of the 
term of hiring, his representatives would not be entitled 
to his earnings during the broken period. Should the 
master die, even supposing that the servant had served 
but one day, he may recover wages from his master's 
executors or administrators, for the entire period of the 
hiring. 

Should the master become bankrupt, the court, upon 
application, will award •to his clerks and servants three 
months' wages (not exceeding £30) to be paid forthwith 
out of his estate ; and if the sum due should exceed that 
amount, the clerk or servant may prove for the diffeiv 
ence. It is not necessary that the clerk or servant 
should be actually in the employment of the bankrupt 
at the time of his bankruptcy to entitle him to the 
benefit of this provision. The words in the section of 
the Bankrupt Law Consolidation Act are, — " "When any 
bankrupt shall have been indebted at the time of filing 
the petition," &c. So a clerk who left his master's ser- 
vice six months before his bankruptcy, in consequence 
of his master having assigned all his estate and effects 
to his creditors, and thereupon ceased to carry on 
his trade, would be entitled to receive wages for three 
months. 

There must be a contract of hiring and service to 
entitle a person serving to the benefits conferred by this 
section ; and, therefore, a son who lived with his father 
seven years as a clerk, receiving only board and lodging 
for his services, although his father swore that he always 
intended to pay him, was held not to be a clerk or ser- 
vant within its meaning. 

[Returning to the subject of the payment of wages, I 
have, with the exception of the last case, been supposing 
that a contract of hiring and service has been entered 
into, under which certain wages are nayable. Sometimes 

H 2 
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it happens that it is agreed between the parties that it 
shall be optional with the employer whether any remu- 
neration is to be paid to the employed, or that the wages 
are to be dependent upon the quantity or quality of 
the work done, or upon the award of a third person, cer- 
tifying that they have been properly earned. In all 
such cases the servant is bound by his contract. In the 
first, he cannot demand any wages at all, and must be 
content with any sum that his master may give him ; 
in the second, he will receive only such as he has de- 
served, according to the custom of the trade or business 
in which he has been engaged ; in the third, he must 
get the certificate before he is entitled to anything. 
This obtained, he and his mastor are alike bound by its 
terms. 

When one person performs an act for another, without 
there being any agreement expressed or implied between 
them, then there is no obligation on the part of the 
person benefited to pay for the service rendered. Thus, 
if a set of men clear away, unknown to me, the snow 
from the front of my house, although I may be bound to 
have it removed under a penalty, I am not, legally 
speaking, liable for one halfpenny to my self-constituted 
scavengers ; and should they shovel the snow back again 
(upon my refusal to reward them), I might proceed 
against them for creating a nuisance. 

Servants should always be paid their wages in money, 
and those engaged in the following trades must be so 
paid, viz. ; those employed " in and about the making, 
casting, converting, or manufacturing of iron or steel, or 
any parts, branches, or processes thereof ; or in or about 
the working or getting of any mines of coal, iron, stone, 
limestone, salt rock ; or in or about the working or 
getting of stone, slate, or clay, or in the making or pre- 
paring of salt, bricks, tiles, or quarries ; or in or about 
the making or manufacturing of any kind of nails, 
chains, rivets, anvils, vices, spades, shovels, screws, keys, 
locks, bolts, hinges, or any articles or hardwares made of 
iron or steel, or of iron and steel combined ; or of any- 
plated articles of cutlery, or of any goods or wares 
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made of brass, tin, lead, pewter, or other metal, or 
of any japanned goods or wares whatsoever ; or in or 
about the making, spinning, throwing, twisting, doubling, 
winding, weaving, combing, knitting, bleaching, dyeing, 
printing, or otherwise preparing of any kinds of woollen, 
worsted, yarn, stuff, jersey, linen, fustian, cloth, serge, 
cotton, leather, fur, hemp, flax, mohair, or silk manufac- 
tures whatsoever ; or in or about any manufactures 
whatsoever made of the said last-mentioned materials, 
whether the same be or be not mixed with another ; or 
in or about the making, or otherwise preparing, orna- 
menting, or finishing of any glass, porcelain, china, or 
earthenware whatsoever, or any parts, branches, or pro- 
cesses thereof, or any materials used in any of such last- 
mentioned trades or employments ; or in or about tho 
making or preparing of bone, thread, silk or cotton lace, 
or of lace made of any mixed materials."* By the Act 
from which I quote, commonly called the " Truck Act," 
payment of wages in goods to any person engaged as an 
artificer in the above trades is declared to be illegal — 
the servant is entitled to his wages in money, although 
their value may have been already paid in goods. The 
master cannot set off against such a demand the price of 
articles supplied as wages, nor can he bring an action 
against his workmen to recover it. The contract of 
hiring and service must not contain any stipulation that 
part of the money paid for wages is to be expended in 
goods. All agreements between master and servant, 
contrary to the provisions of the Act, are illegal, null, 
and void. Any employer who shall by himself, or 
through the agency of another, enter into such, is liable 
to be fined ten pounds for his first offence, twenty 
pounds for his second, and one hundred pounds for his 
third, and any subsequent infringement of the Act. 

This Act does not apply to domestic or mercantile 
servants, or to servants in husbandry, bat still, having 
agreed to pay wages in money, a master has no right to 
compel his servant to accept an equivalent in anything 
else. 

* 1 and 2 Wm. IV. c. 37, s. 
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With regard to disputes between masters and 
servants, relative to the payment of wages, &c., the 
Act 20 Geo. II. c. 19, s. 1, provides, that all com- 
plaints, differences, and disputes, which shaU happen or 
arise between masters or mistresses and servants in hus* 
landry, who shall be hired for one year or longer, or 
which ^hall happen or arise between masters or mis- 
tresses, and artificers, handicraftsmen, miners, colliers, 
keelmen, pitmen, glassmen, potters and others, labourers 
employed for any certain time, or in any other manner, 
shall be heard and determined by one or more justices 
of the peace of the county, riding, city, liberty, town 
corporate or place, where such master or mistress shall 
inhabit, which said justice or justices is and are 
hereby empowered to examine upon oath any such 
servant, artificer, handicraftsman, miner, collier, keel- 
man, pitman, glassman, potter, or other labourer, 
as to such justice or justices shall seem just and rea- 
sonable, provided that the sum in question do not 
exceed ten pounds with regard to any servant, nor five 
pounds with regard to any artificer, <&c. ; and in case 
of refusal, or non-payment of any sums so ordered, by 
the space of one-and-twenty days next after such deter- 
mination, such justice or justices shall and may issue 
forth his or their warrant to levy the same by distress, 
and sale of the goods and chattels of such master, or 
mistress, or person employing such artificer, &c., ren- 
dering the overplus to the owners, after payment of the 
charges of such distress and sale. 

Section 2, enacts that '* justices may hear the complaint 
of any master or mistress against servants of the above 
description, on oath, concerning any misdemeanour, 
miscarriage, or ill-behaviour, in his or her service and 
employment, and punish the offender by commitment to 
the house of correction, there to remain and be corrected, 
and held to hard labour for a reasonable time, not 
exceeding one calendar month, or otherwise, by abating 
some part of his or her wages, or by discharging such 
servant from his or her employment." In like manner, 
justices may hear the complaint of the servant, and 
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summon the master or mistress, and give the servant his 
or her discharge. The Act Geo. III. c. 25, s. 4, 
after reciting that artificers, calico-printers, handicrafts- 
men, miners, colliers, keelmen, pitmen, glassmen, potters, 
labourers, and others (bj which is meant persons of the 
same description as those before enumerated, and con- 
sequently does not include domestic servants), who 
contract with persons for certain terms, do leave their 
respective services before the terms of their contracts 
are fulfilled, to the great disappointment and loss of the 
persons with whom they so contract, enacts that, " if any 
artificer, calico-printer, <&c. (as before) shall contract 
with any person whomsoever, for any time or term what- 
soever, and shall absent himself from his service, before 
the term of his contract shall be completed, or be guilty 
of any other misdemeanour," then the justice or justices 
may hear the complaint of the master, upon oath, ad- 
judicate thereon, and commit the offender to the house 
of correction for any time not exceeding three months 
or less than one month. The powers given under this 
Act are extended by the 4 Geo. IV. c. 34, which 
recites the two former Acts, and after stating that it is 
expedient to extend their powers, enacts " That if any 
servant in husbandry, or artificer, or calico-printer, 
handicraftsman, miner, collier, keelman, glassman, pottery 
labourer, or other person, shall contract with any person 
or persons whatsoever, to serve him, her, or them, for 
any time or times whatsoever, or in any other manner, 
and shall not enter into or commence his or her service, 
according to his or her contract (such contract being in 
writing, and signed by the contracting parties), or, 
having entered into such contract, shall absent himself 
or herself from his or her service, before the term of his 
or her contract (whether such contract shall be in writing 
or not in writing) shall be completed, or neglect to 
fulfil the same, or be guilty of any other misconduct, or 
misdemeanour, in the execution thereof, or otherwise 
respecting the same, then and in every such case it shall 
and may be lawful for any justice of the peace of the 
county or place where such servant in husbandry, 
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artificer, &c. (as before) shall have so contracted, or be 
employed, or be found, and such justice is authorized, 
and empowered, upon complaint thereof, made upon oath, 
to him, by the person or persons, or any of them, with 
whom such servant in husbandry, &c., shall have so con- 
tracted, or by liis or their steward, manager, or agent, to 
issue his warrant for the apprehending every such ser- 
vant in husbandry, &c., and to examine into the nature 
of the complaint, and if it shall appear to such justice 
that any such servant in husbandry, &c., shall not hav& 
fulfilled such contract, or hath been guilty of any otheF 
misconduct or misdemeanour as aforesaid, it shall and 
may be lawful for such justice to commit every such 
person to the house of correction, there to remain, and 
be held to hard labour, for a reasonable time, not ex- 
ceeding three months, and to abate a proportionable 
part of his or her wages, for and during such period, as 
be or she shall be confined in the house of correction,, 
or in lieu thereof, to punish the offender by abating the 
whole, or any part of his or her wages, or to discharge 
such servant in husbandry, &c., from his or her contract^ 
service, or employment, which discharge shall be given 
under the hand and seal of such justice, gratis.'* 

I have cited these sections at length because being 
part of a penal statute, they must be construed with the 
greatest strictness in favour of the liberty of the subject,, 
and an abstract might possibly mislead. 

The provisions of these statutes are, by the 10 G-eo. lY. 
c. 52, extended to all persons engaged, whether aa 
servants, apprentices, or otherwise, in the callings, busi- 
nesses and manufactures before mentioned. These Acts 
do not apply to cases in which the parties do not stand 
towards each otiier in the precise relationship of master 
and servant. Thus, if I employ an artificer, say a car- 
penter, to make me a box for a stated sum, and I have- 
no right to require him to work at any particular time or 
place, he may leave off working for me when he pleases^ 
and go on with jobs for other people. If he breaks his 
contract with me, 1 have my remedy, but I cannot^ 
punish him as a refractory servant. 
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Again, a magistrate was held to have no jurisdiction 
over a contract to weave certain pieces of silk goods at 
certain prices agreed upon, or a contract to make a road, 
or to build a wall of certain dimensions. 

To enable a master to proceed under tlie 4 G-eo. IV. 
against a servant who refuses to enter his employment, 
it seems that the written contract between them must 
be signed by hoth the parties, and not merely by the 
one to be charged by it as required by the Statute of 
Prauds. Moreover, the contract must be one of hiring 
and service, in some one of the capacities mentioned in 
the Acts. 

An artificer who has been convicted and imprisoned 
for absenting himself from his duty, may, according to the 
decision of the Court of Queen's Bench, again be con- 
victed and punished after his term of imprisonment has 
expired, if he still refuses to return. The Court of 
Exchequer has thought otherwise, and so the question 
remains balanced for the present. 

Several Acts of Parliament have been passed at various 
times to prevent litigation between masters and servants, 
by referring their differences to arbitration. These were 
consolidated by the 6 Geo. IV. c. 96, which provides 
'' that the following subjects of dispute arising between 
masters and workmen, or between workmen and thos& 
employed by them, in any trade or manufacture, in any 
part of the United Kingdom of Great Britain and 
Ireland, may be settled and adjusted in manner hereafter 
men^oncd, that is to say, disagreements respecting the 
price of work done, or in course of being done, whether 
such dispute shall happen or arise between them respect- 
ing the payment of wages as agreed upon, or the hours 
of work as agreed upon, or any injury or damage done 
or alleged to have been done to the work, or respecting 
any delay, or supposed delay, in finishing the work in a 
good and workmanlike manner, or according to any con- 
tract, or to bad materials. In cases also " where the work- 
men are to be employed to work any new pattern, which 
shall require them to purchase any new implements of 
manufacture, or to make any alteration upon the old 
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implements, for the working thereof, and the masters 
^and workmen cannot agree upon the compensation to be 
made to such workmen, for or in respect thereof ; disputes 
respecting the length, breadth, or quality of pieces of 
goods, or in the case of cotton manufacture, the yam 
thereof, or the quantity or quality of the wool thereof; 
disputes respecting the wages or compensation to be 
made for pieces of goods that are made of any great or 
extraordinary length ; disputes on the cotton manu- 
facture, respecting the manufacture of cravats, shawls, 
policat, romel, and other handkerchiefs, and the 
number to be contained in one piece of such hand- 
kerchiefs ; disputes arising out of, for, or touching 
the particular trade or manufacture or contracts relating 
thereto which cannot otherwise be mutually adjusted or 
settled between masters and persons engaged in sizing or 
ornamenting goods.'' 

But nothing in this Act is to authorize justices to fix 
a rate of wages or price of labour at which a workman, 
shall in future be paid, without the consent of both the 
•employer and the employed. 

When a dispute cognizable by this Act arises, the 
parties may come in person before a justice, or submit 
to his determination by a signed writing, and he may 
•hear and adjudicate upon the complaint. If the parties 
do not agree so to submit their differences, either may 
obtain a summons, calling upon the other to appear 
before the ju^ice, and settle them ; and if the party 
thus summoned does not appear on the appointeokday, 
the justice may propose not less than four, or more 
than six persons, one-half of whom shall be master 
manufacturers, or foremen or agents for such, one of 
whom may be nominated by the master engaged in the 
dispute ; and the other half, workmen in such manufac- 
ture, one of whom may be chosen by the workmen 
engaged in the dispute ; as arbitrators, who shall have 
full power to hear, and finally determine, the matters in 
difference. 

The arbitrators or referees must meet, at a time and 
place i^pointed by the justice, to examine witnesses. 
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having power to summon and commit to prison any 
person refusing to appear and give evidence before them. 
If they cannot agree, within three days after their 
appointment, how the dispute referred to them is to be 
decided, they go before the nearest justice or justices, and 
state the points in difference between them, which state* 
ments the justice or justices is or are authorized to hear 
and adjudicate upon — his or their decision being final 
and conclusive between the parties differing. 

No justice of the peace, who is also a master manu« 
facturer or agent, can act as a justice under this Act. 
Performance of the award or decision may be enforced 
by distress ; and, failing that, the party refusing com- 
pliance may be imprisoned for a period not exceeding 
three months. 

Any other mode of submitting to arbitration, mutually 
agreed upon by the parties, may be substituted for the 
foregoing, and non-resident masters may authorize any 
person to consent for them, in appointing referees, and 
to act in subsequent proceedings before them. The 
bankruptcy of a master, or the assignment of his estate 
for the benefit of his creditors, does not affect these pro- 
ceedings — the assignee or trustee standing exactly in 
the same position as that in which the master stood 
previously. 

If a married woman or an infant be a complainant 
under the Act now treated of, proceedings are taken in 
the name of the husband, or that of the father or of 
the mother, or other relation or person nominated by the 
infant. 

Where work is given out by a manufacturer to be done 
by a workman (supposing both parties agree to do so), a 
note may be delivered with the goods, stating terms, 
4&C., which is " evidence of all matters and things men- 
tioned therein, or respecting the same." By the statute 
8 & 9 Vict. c. 77, this provision is extended to persons 
engaged in the hosiery trade. 

A great number of statutes have been passed to pre- 
vent combinations of masters against servants, and ser- 
vants against masters. Previous to an Act of the 6th 
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Geo. IV., the most peaceable confederation of workmen, 
•with a view of obtaining higher wages, or shorter time, 
was an indictable offence ; but this is no longer the case, 
as persons not under contract may take peaceable mea- 
sures for regulating the terms of future engagements, 
and may assist each other with money and advice, in 
holding out against offers of employment that do not • 
suit them. But if, being under contracts, they refuse to 
perform them, or violently interpose to prevent others 
irom performing the work they have left, then an offence 
is committed, which is punishable according to law. The 
third section of the 6 Geo. IV. enacts "that if any 
person shall by violence to the person or property, or by 
threats or intimidation, or by molesting or in any way 
obstructing another, force or endeavour to force, any 
journeyman, manufacturer, workman, or other person, 
not being hired or employed, from hiring himself to, or 
accepting work from, any person or persons, or if any 
person shall use or employ violence to the person or 
property of another, or threats or intimidation, or shall 
molest or in any way obstruct another, for the purpose 
of forcing or inducing to belong to any club or associa- 
tion, or to contribute to any common fund, or to pay 
any fine or penalty, or on account of his not having- 
complied or of his refusing to comply with any rules, 
orders, regulations, or resolutions, made to obtain an 
advance, or to reduce the rate of wages, or to lessen or 
alter the hours of working, or to decrease or alter the 
quantity of work, or to regulate the mode of carrying on 
any manufacture, trade, or business, or the management 
thereof ; or if any person shall, by violence to the person 
or property of another, or by threats or intimidation, or 
by molesting or in any way obstructing another, force 
or endeavour to force, any manufacturer, or any person 
carrying on any trade or business, to make any altera- 
tion in his mode of regulating, managing, conducting, or 
carrying on such manufacture, trade, or business, or to 
limit the number of his apprentices, or the number or 
description of his journeymen, workmen, or servants, — 
^very person so offending, or aiding, abetting, or assist- 
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ing therein," may be imprisoned, with or without hard 
labour, for any time not exceeding three months. 

This law does not apply to a meeting of employers, 
held for the purpose of consulting upon and determining 
the rate of wages, or prices, which any of them are to 
pay to their journeyman, workmen, &c. 

An appeal to the Court of Quarter Sessions is given 
to any person convicted under this Act, upon giving 
security for the costs. jN"o master may act as a justice 
of the peace under this statute. 

What masters and workmen may or may not do in the 
way of combination is so admirably laid down by the late 
Chief Justice Tindal, that I will quote his words in full. 
They form part of his charge to the grand jury at a 
special commission of assize, held at Stafford, for the 
trial of a number of colliers and others for offences 
against the Act just quoted. " If," said his lordship, 
" the workmen of several collieries and manufactories, 
who complained that the wages they received were in- 
adequate to the value of their services, had assembled 
themselves peaceably together for the purpose of con- 
sulting upon and determining the rate of wages, or 
prices, which the persons present at the meeting should 
require for their work, and had entered into an agree- 
ment amongst themselves for the purpose of fixing such 
rate, they would have done no more than the law allowed. 
A combination for that purpose, and to that extent (if, 
indeed, it is to be called by that name), is no more than 
is recognized as legal by the statute 6 Geo. IV., by 
which statute, also, exactly the same right of combina- 
tion, to the same extent, and no further, is given to the 
masters, when met together, if they are of opinion that 
the rate of wages is too high. In the case supposed, 
that is, a dispute between the masters and the workmen 
as to the proper amount of wages to be given, it was 
probably thought by the legislature, that, if the workmen 
on the one part refused to work, or the masters on the 
other refused to employ, as such a state of things could 
not continue long, it might fairly be expected that the 
party must ultimately give way whose pretensions were 
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not founded in reason and justice — the masters, if thej 
offered too little ; the workmen, if they demanded too 
much. But, unfortunately for themselves and others,, 
those who were discontented did not rest here. Not 
satisfied with the exercise of their own right to withhold 
their own lahour, if they were discontented with the price 
they received for it, they assumed the power of interfering 
with the right which others possessed, of exercising their 
discretion upon the same point; and, accordingly, you 
will have numerous cases laid hefore you in which large 
bodies of dissatisfied workmen interfered by personal 
violence, by threats and intimidation, to compel others 
(who were perfectly willing to labour in their callings at 
the rate of wages then paid) to desist from their work — 
to leave the mine or manufactory, and, against their own 
will, to add themselves to the number of the discontented 
party — than which, a more glaring act of tyranny and des- 
potism, by one set of men over their fellows, cannot be 
conceived. If there is one right which, beyond all others, 
the labourer ought to be able to call his own, it is the right 
of exertion of his own personal strength and skill in the 
full enjoyment of his own free will, altogether unshackled 
by the control or dictates of his fellow-workmen ; yet, 
strange to say, this very right, which the discontented 
workman claims for himself in its fullest extent, he does, 
by a blind perversity and unaccountable selfishness, 
entirely refuse to his fellows who difier in opinion from 
himself. It is unnecessary to sa^, that a course of pro- 
ceeding so utterly unreasonable m itself, so injurious to 
society, so detrimental to the interests of trade, and so 
oppressive against the rights of the poor man, must be a 
gross and flagrant violation of the law, and must be 
put down, where the guilt is established, by a proper 
measure of punishment.*' 

Should personal violence be committed, the common 
and statute law of the realm applies to the ofience 
equally with the Act before quoted ; and the offending 
party may be indicted for assault, cutting, wounding, 
manslaughter, murder, or any other crime of which he 
may have been guilty, and may be fined, imprisoned^ 



HASTES AND BEEVANT. Ill 

sent into penal servitude, or executed, according to his 
deserts. 

If either masters or workmen conspire to commit any 
of the offences already set out at length, they may be 
indicted for so doing. A conspiracy is an agreement for 
an unlawful purpose, or to effect a lawful one by unlawful 
means. An agreement between several masters that no 
one of them will work his mill contrary to terms agreed 
upon by all, is void, as being a contract in restraint of 
trade. 

The law of England does not authorize a master to 
dismiss his servant because he or she has fallen into bad 
health. Sickness relieves servants from their duties 
whilst it lasts, and the master or mistress must not make 
any deductions from their wages on account of it — unless, 
indeed, the illness be brought on by drunkenness, or im- 
morality ; then it is good ground for dismissal, as it is the 
result of the servant's own bad conduct, and not the act 
of God, which in the eye of the law does injury to none.* 

If the illness be of a permanent character, so as utterly 
to incapacitate the servant from fulfilling his contract, 
he may be discharged ; but it seems, that if there be a 
reasonable chance of his recovery within the term of the 
hiring, the master is bound to continue him in his service 
and to pay him his wages. 

Should a servant receive an injury in the course of his 
service, owing to the negligence of his master, he can 
recover the amount he has expended in medical attend- 
ance, and also compensation for the sufferings he has 
undergone. In the event of his death, his personal 
representatives, that is to say, his executors or adminis- 
trators, may, in like manner, hold the master responsible. 

It is a well-established rule of law, that a servant 
cannot sue his master for an injury sustained wholly 
through the negligence of a fellow-servant; but the 
master is bound to use due care in the selection of com- 
petent servants, and is liable for negligence in employing 
such as are incompetent. He is not bound to warrant the 

* Actus Del neminem facit injuriam. 
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competency of his servants ; and, in an action against 
him for an injury done bv one of his servants to another, 
the question for the jury'is not, whether the servant was 
incompetent, but whether the master did or did not 
exercise due care in employing him. Of course a master 
is not responsible for the negligence of a third person by 
which his servant suffers, without any act or default of 
his own ; nor is he liable for accidents happening to his 
servants through their own negligence. To exemplify 
these rules I state the following cases : — 

A contractor supplied his labourers with poles, which 
he knew to be unsound, to make a scaffolding. The 
scaffolding was erected — gave way — and one of the men 
was injured. The contractor was liable. 

By the special rule to be observed in the management 
of a colliery, the ropes, chains, cages, &c., were to be 
examined every morning, to see that they were in safe 
working condition, and no person was to be allowed to 
descend or ascend the pit until the ropes and cages were 
run slowly twice up and down the pit. This precaution 
was systematically neglected, both with the knowledge 
of the manager and owner of the colliery, and of the 
miners, one of whom we will call A. The night before 
the accident, the rope by which the cage was suspended 
was injured by an accidental fire. Next morning, A and 
other miners were let down the shaft, without any testing 
of the rope and tackle, though they had been told of its 
having been injured, and had been advised to examine 
the rope before going down. They disregarded this 
warning, got into the cage, the rope broke as it de- 
scendea, and they were all killed. BLad the rope been 
tested, its insufficiency would have been discovered, and 
the men saved. In an action brought against the owner 
ot the colliery, by the representatives of A, it was held 
that his negligence materially contributed to the accident, 
and, therefore, that the plaintiffs could not maintain their 
action. 

If a mill-owner were to employ as an engineer, a 
person completely and notoriously unfit to fill that 
situation, and an accident happened to the workmen 
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through his ignorance, the master would undouhtedlv 
be made to compensate them for any injuries they 
sustained. 

Should an injury happen to a servant, while in the 
actual use of an instrument, engine, or machine, in the 
course of his employment, of the nature of which he 
is as much aware as his master, and the use of which 
is the proximate cause of any injury he sustains in 
working it, if the evidence is consistent with his own 
negligence in the use of it being the real cause of the 
accident, and there is no proof that it arose through 
the personal negligence of his master, no remedy accrues 
to him or his representatives. Nor is it any evidence 
of such personal negligence of the master, that he has 
in his works an engine, or machine, less safe than some 
other which is in general use. He is, however, bound 
to take all reasonable precaution to secure the safety of 
his workmen, more especially if the work be of a danger- 
ous character, and the persons employed proverbially 
reckless. 

The injury must happen to the servant whilst acting 
in h\9jproper employment^ to make the master answerable 
for it. Thus, B was a guard in the service of a railway 
company, his duty being to see that certain carriages 
were attached to the engines of a goods-train, and to 
despatch the same within a certain time, so as to avoid 
collision with a passenger-train. In consequence of ^'s 
ziot having another person to assist him, the engine 
started, threw him upon the rails, and a truck passed 
over his arm. JB, for three months previous, had dono 
the same work without any assistance, and without mak- 
ing any objection. Held in an action which he brought 
against the company for compensation for the injury, 
that JBf having voluntarily undertaken the duty, was not 
entitled to recover. 

The marriage of servants of either sex, does not 
put an end to the contract of hiring and service. If 
they can arrange so as to be able to complete the teria 
for which they are engaged, their masters must retain 
them. 
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The enlistment of a man-servant in tlie army, puts an 
end to the contract between him and his master, and, 
under the Mutiny Act, a justice of the peace may award 
to the servant a proportion of his wages. 

I will now proceed to state what misconduct on the 

E art of a servant will justify his master in dismissing 
im. 

The terms of the contract of hiring and service, 
must, of course, be taken into consideration in every 
case. The following rules have, however, been collected 
from the various decisions upon this subject, by a care- 
ful text-writer,* and may be presented as appHcable to 
most cases : — 

" 1st. Wilful Disobedience on the part of the ser- 
vant, of any lawful order of his master, is a good cause 
of discharge. 

"2nd. Qro88 moral Miseonduct, whether pecuniary 
or otherwise, will justify the discharge of a servant. 

"3rd. Habitual J!^egligence in business, or conduct 
calculated seriously to injure his master's business, will 
justify the discharge of a servant." 

Before discussing the above in detail, it will be proper 
to state some general maxims governing them all. 

In the first place, it must never be forgotten, that the 
relationship of master and servant arises solely from 
the contract between them, by which they are mutually 
bound. 

If a master dismiss a servant for an act, which in 
law would not be sufficient to justify him in doing so, 
but a sufficient cause for discharge existed, unknown to 
him — this, although not acted upon at the time of the 
servant's leaving, will justify his dismissal ; for the con- 
tract is at an end as soon as it is broken by one of its 
Earties, supposing the other takes advantage of the 
reach on finding out that it has been committed. But 
if a servant has been guilty of a fault for which he might 
be discharged, and his master is cognisant of the fact, 
the latter must make up his mind at once what course 

* C. M. Smith, author of " The Law of Master and Servant.** 
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to pursue, and either dismiss the offender or psu^on the 
offence. He cannot keep the latter hanging over the 
servant's head, and then act upon it, when it suits his 
purpose. The same rule applies to a servant. If his 
master break his contract so as to put an end to the 
hiring, the servant must go at once. In the event of 
his remaining, he will be held to have waived the breach, 
or to have entered into a new agreement. Therefore, 
an employer cannot say to his servant, — " You were in- 
solent, and refused to obey my lawful commands last June, 
therefore you shall go now ;" — nor may a servant say to 
her mistress, — " You broke your contract by not allowing 
me to go out last Sunday week, as you agreed to do when 
you engaged me, so I shall leave you to-day." 

Thus, in like manner, deductions fix>m a servant's 
wages on the score of breakages, &c., must be made at 
the time when the negligence occasioning them was 
committed, that is to say, the employer must state then 
his intention of deducting for them. He has no right to 
rake up charges ofdamage,justasthe servant is about to 
leave, and retain a portion of his wages to make it good. 

Let me now examine and illustrate the foregoing 
rules in detail. 

1st. Wilful Disobedience. — Thus, where the yearly 
servant to a farmer, who usually breakfasted at £ve a.k. 
and dined at two p.ii:., refused one day to go with the 
horses to a marsh, which was a mile off, before he had 
dined (dinner being then ready) saying, that he had done 
his due, and would not go until he had had his dinner, 
whereupon his master told him to go about his business. 
And he went accordingly, without offering to obey his 
master's orders — ^it was held that his master was justified 
in discharging him. 

A housemaid was held to have been rightfully dis- 
missed for persisting in leaving her master's ^ house, 
contrary to his orders, although her object in going out 
was to visit a dying mother. 

The order must be a lawful one, and such as the ser- 
vant has engaged herself or himself, either expressly or 
by implication, to obey. Thus, a servant who refused to 

I 2 
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beat a fellow-servant at bis master's order, and was 
discharged for refusing, would be entitled to sue his 
master, as will hereafter appear. 

Although domestic servants have no fixed hours of 
labour, and must work if required so far as is con- 
sistent with their health and strength, and must avoid 
all nice distinctions about what is or what is not their 
duty — women may very fairly refuse to perform labour 
invariably required of men, and vice versd, without incur- 
ring the penalties of dismissal. As servants must be 
obedient and silent, not " answering again ; " so must 
masters be reasonable and considerate, not requiring 
their butlers to make the beds, or order their laundry- 
maids to unload the coal waggon. 

2nd. Gross Moral Misconduct, — A servant who robs 
his master may be discharged at a moment's notice, and 
forfeits his wages ; for, as I have already stated, it is part 
of the implied contract between employer and employed, 
that the latter will be honest and faithful; having broken 
this, the whole contract is as much put an end to as 
though the servant had refused to fulfil any other part 
of his duty. 

If a servant habitually embezzle his master's property, 
that is to say, receives money or chattels for, or in 
the name, or on account of his master, and appropriates 
the same to his own purposes, no matter how little he 
has thus made away with, or how much in the shape of 
wages may be due, he may be discharged and is not 
entitled to anything. 

A servant may be dismissed for feloniously assaulting 
a female fellow-servant ; and if a single woman becomes 
enceinte, or a man is proved to be the father of a bastard 
child, their master may discharge them on the score of 
their immorality. Care, however, must be taken, ia 
dealing with the second of the foregoing cases, not to 
jeopardize the safety of the woman. A mistress who 
suddenly discovered that her servant was with child, and 
turned her out of her house at night, with such violence 
as to bring on premature labour, in which the servant; 
died, was convicted and punished for manslaughter. 
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3rd. Sahitual Negligence in Bimness, ar Conduct caU 
culated seriously to Injure the Master^s Btisiness. — A 
servant must be competent to do the work he engages to 
perform. Wlieu a skilled labourer, artisan, or artist, is 
employed, there is, upon his part, an implied warranty 
that he is reasonably competent to the task he undertakes. 
Thus, if a watchmaker or an attorney be employed for 
reward, they each impliedly undertake to possess and 
exercise reasonable skill in their several arts. The public 
profession of an art is a representation and undertaking 
to all the world, that the professor possesses the requisite 
ability and knowledge. An express promise, or express 
representation in the particular case, is not necessary. 
If there be no general and no particular representation of 
ability and knowledge, the servant undertakes no respon- 
sibility ; but if a person represents himself as capable of 
performing certain duties, as, for example, superintending 
a brewery, and he is hired for a certain time to do so, 
but it turns out that he is incompetent to manage the 
business, he may be discharged before the expiration of 
the time. 

• Misconduct in a servant is, according to every-day 
experience, a justification of a dismissal. The failure in 
affording the requisite skill which had been expressly or 
impliedly promised, is a breach of legal duty, and, there- 
fore, misconduct. Such is the law, as laid down by 
Mr. Justice Willesin a recent case. The same learned 
judge continued, quoting Lord EUenborough — " * The 
master is not bound to keep on a burdensome and use- 
less servant to the end of the year ;' and it appears to 
us, that there is no material difference between a servant 
who will not, and a servant who cannot, perform the 
duty for which he was hired." If the conduct of the 
servant be such as to injure the business of the master, 
the latter may discharge him before the expiration of 
their contract. Thus, in a case in which an acting 
manager of Covent Garden Theatre brought an action 
against the lessee for improperly dismissing him, Mr. 
Justice Vaughan said, — "It is a question of fact, whether 
the plaintiff was so conducting himself as that it would 



118 HASTES A^D SEBYANT. 

have been injurious to the interests of the theatre to 
have retained him. If he was, I should have no diffi- 
culty in saying that it would be good ground for dis- 
missal.*' Some real damage mast have accrued to give 
the master this right. Thus, a schoolmaster was held 
not justified in dismissing his Prench tutor for absenting 
himself &om his duties for two days after the vacation, 
as it did not appear that he had been guilty of any im- 
morality; that his employer had been obliged to hire 
another person to take his place ; that his department had 
not, in fact, been adequately filled, or that the business 
of the school had been suspended for a single hour. 

Such are the rights of the master against his servants, 
as respects their dismissal. 

I will now proceed to state the remedies of the ser- 
vant against his master, when wrongfully discharged. 
He may treat the contract of hiring and serving as con- 
tinuing, and bring an action against his master for 
breaking it by discharging him, or he may consider it as 
rescinded, and sue his master for the wages he earned 
whilst it continued. 

It has been already stated, that a servant is not enti- 
tled to wages unless he serve the time for which he was 
engaged ; and as the same grounds which would justify 
his discharge would prevent him from recovering these, 
it follows that the first of the above remedies is that 
most commonly adopted. In this action, the servant 
seeks compensation for the injury he has sustained by 
being wrongfully prevented from earning certain wages, 
in one count of his declaration, and demands the sum 
due as wages in another. If the wages be payable at 
certain periods, as quarterly, weekly, &c., and the ser- 
vant be wrongfully dismissed between two of them, he 
may recover wages for the broken period in the form of 
damages for such discharge. 

We have seen that, if rightfully sent away, the ser- 
vant has no such claim. Should all his wages be paid 
up, and nothing whatever remain due, still the action for 
wrongful dismissal exists; for the mere fact of being 
discharged from certain employment may seriously affect 
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the character of a servant, and prevent future employ- 
ment ; when the circumstance of his having honourably 
performed his duties there would ensure him good en- 
gagements. 

In the absence of any agreement to that effect, a 
master is under no legal obligation to give a character 
to a servant who has left his employment. In a case in 
which a servant brought an action against her former 
master for refusing to give her any character whatever 
on dismissal, by reason of which a person to whom she 
had applied for a situation refused to engage her — Lord 
Xenyon said the action could not be supported : that, in 
the case of menial and domestic servants, there was no 
law to compel the master to give the servant a character. 
It might be a duty which his feelings might prompt him 
to perform, but there was no law to enforce the doing of 
it. Mr. Starkie, in his treatise on the Law of Slander, 
remarks upon the subject now before us, that "The 
giving the character of a servant is one of the most 
ordinary communications which a member of society is 
called upon to make, but it is a duty of great importance 
to the interests of the public ; and, in respect of that 
duty, a party offends grievously against the interests of 
the community in giving a good character where it is 
not deserved, or against justice and humanity, in either 
injuriously refusing to give a character, or in design- 
edly misrepresenting one, to the detriment of the 
individual." 

It is an offence against the law to give a false 
character, as will hereafter appear, when I come to state 
the liabilites of master and servant to third persons. I 
am now considering their rights and liabilities between 
themselves. 

When a master consents to give a character to his 
servant, all that he says or writes in good faith to a third 
person applying for it, is considered in law as a privi- 
leged communication^ tixidi even if the statements made 
should be untrue, the servant has no remedy unless it 
can be shown that they were made maliciously ; then he 
jnay resort to his action for libel, slander, or defamation 
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of character, according to the circumstances of each par* 
ticular case. 

And malice must be expressly shown to exist. It will 
not be inferred from the tenour of the commanication 
in these cases, as it may be in others, where a person not 
in the position of a master has written or spoken words 
that affect the prospects or happiness of another. It is 
well that such is the law ; otherwise, no master could 
speak conscientiously of the merits or failings of his 
senrant, without being in peril of an action; for, who 
can define, so as to suit all conditions of minds, the 
exact nature and limits of the qualifications usually 
inquired after, in taking servants* characters? What 
Appears to be levity, bordering on vice, to one, may strike 
another as desirable vivacity. One may condemn as 
dishonest an act which another would hardly notice at 
all. Then, with regard to capacity, a woman who is an 
excellent cook for A may drive JB from his table b^ the 
taste of her dishes ; and a clerk whose slow habits of 
method would be invaluable to Y, might ruin Z for want 
of entirely opposite acquirements. Character is, after 
all, a mere matter of opinion, and as such must be 
offered and accepted ; but if an untruthful one is given 
hnovnnglyj then it ceases to be so^ and its falsehood being 
proved, malice may be inferred. 

A master is not privileged, if he goes out of his way to 
defame his servant; therefore, if I, having discharged 
my groom, go officiously to his former master, or to any 
other person, and, unasked, inform him that the man is 
a thief, or a drunkard — he might recover damages against 
me for the defamation, if he could prove that my words 
were false, in like manner as could any other person of 
whom I had spoken them. Again, if I hear that some 
one is about to hire a person who has left my service, 
and I voluntarily write to that person, and say that the 
servant is idle, or vicious, I might have to answer for my 
meddling ; as would any third person, who in a gossiping, 
idle spirit, influenced me, upon untrue statement, to dis- 
charge a servant. 

The exceptions to these rules are, when the com* 
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mimication reflecting upon the good character of a ser- 
vant is made fairly by a person in the discharge of some 
public or private duty, whether legal or moral, or in the 
conduct of his own affairs, where his interests are con- 
cerned. Thus, what is said in a court of justice for the 
purpose of defence or accusation, is privileged.'*' So is a 
statement made to a constable in giving a suspected 
party in charge, for a reasonable and probable cause ; for 
these are public acts. Communications made in the 
discharge of a private duty are also privileged, as where a 
master who has given a bad character to a servant, 
repeats it to his friends or relations, upon being called 
upon by them for an explanation of the character given, 
or when he warns other servants respecting the character 
of a discharged fellow-servant. Communications made by 
a tenant to his landlord, respecting the character of a 
servant about to be hired by the latter, have also been 
held to be privileged. 

"Words spoken or written in good faith, with the view 
of protecting the interests of the speaker or writer, and 
the person addressed, are also privileged. Thus, a letter 
written by one part-owner of a ship to another part- 
owner, reflecting upon the conduct of the captain, who 
had been recommended by the latter, was held not to be 
actionable. Again, in a case in which D having been 
requested by A to recommend a person to value some 
work done for him by P's master under contract, told 
A that P had stolen some of the materials, and afterwards 
repeated the charge to the plaintiff's master; it was 
held that I> was not liable to an action without proof of 
express malice upon his part ; for, although the charge 
appeared to be untrue, yet the communication was made 
in good faith, to a person interested in detecting a 
wrong-doer. In like manner, a letter written by a 
butcher to his customer, containing allegations against 
the honesty of the housekeeper of the latter, was con- 
sidered to be a privileged communication. 

Statements made, reflecting upon the character of 

* But mere abuse uttered in a court of justice is actionable. 
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fiervantSy which do not fall within the category of privi^ 
leged communications, are dealt with as though they 
were put forward concernins any other class, under the 
ordia^ rules which govern the action for defamation. 

If the words employed contain a charge of haying 
been guilty of a crime, or of having a contagious disorder, 
or if they tend to affect a person prejudicially in his 
profession, office, or trade, they are actionable in them* 
selves^ and damages may be recovered against such as 
have used them ; for it is supposed that they cannot have 
been applied without some detriment. If they are not 
actionable in themselves, the plaintiff must prove that 
he has sustained some hurt from them ; — ^this is called 
proving special damage. Thus, it is not actionable to say 
that a woman is very ugly, however ungallant it may be ; 
but if this were spoken maliciouslyy and she could show 
that she lost a husband in consequence, she would be 
entitled to special damages. 

I now come to the fourth main branch of my subject : — 

lY. Th£ ObxiIGatioks and Eights of Masteb Ain> 
Sebvakt IK BESPEOT OE THiBD Pebsoks. — When a 
master, either expressly, or by implication, constitutes a 
servant his agent, he is bound by his acts ; but there is 
nothing in their primary relationship to make the master 
liable for the value of one farthing supplied upon his credit 
to one in his employment. The ordinary rules which govern 
the rights and liabilities of principal and agent apply, 
only that we start with a strong presumption of authority. 
A domestic servant is, of course, more trusted, and less 
inquiries are made as to his or her authority to incur a 
debt, &c. in an employer's name, than if a stranger had 
required credit on his account. Still the servant can 
only bind his master when acting within the scope of 
his authority, I propose to state how the former can 
acquire this authority ; also, how far it may be extended. 

When authority is given by deed under seal, the 
parties are bound by its exact terms ; when it is con- 
ferred by less formal writings, such as memorandums, 
instructions, letters, &c., and any difficulty arises in con- 
struing them, they are read in favour of the servant. 
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Aathority given verbally, may be either to do some par- 
ticular aety or generally, to do certain things. It may 
also arise by implication from his position ; and then 
it will be coextensive with his usual employment, and 
measured accordingly. 

A domestic servant is naturally supposed to be in* 
vested with authority to make certain contracts. '^ If/' 
aays an eminent writer,* ^' it be proved that I have been 
in the habit of paying tradesmen for the provisions for 
my house, supplied to my cook, the tradesman would be 
well entitled to demand payment from me for what my 
said cook might purchase in my name, unless I could 
prove that I had given him notice not to supply them, or 
that what he had supplied greatly exceeded what could 
reasonably be required for the consumption of mj family. 
In default of his being able to prove that I was in the 
habit of dealing in this way, I ought to be discharged 
from his demand, by showing that when I sent my cook 
to buy food, I gave her money to pay for it." 

Prom repeated instances of employment, agency will 
be inferred. Thus, if I have been in the habit of sending 
my butler to order wine for me upon credit, and he 
obtains a quantity for himself, I should be obliged to 
pay for the goods. I had enabled him to get them, 
and it is a maxim of law, that when one of two innocent 
persons must suffer for the fraud of a third, he who 
enabled that fraud to be committed must be the sufferer. 
So when a master used to give his servant money to pay 
the bills of the week, and the servant stole it, the 
former was still held liable for the debts; "for,'' said 
Chief Justice Holt, "a master ought to take care 
what sort of servant he employs, and it is more 
reasonable that he should suffer for the cheats of his 
servant, than strangers or tradesmen." In accordance 
with this rule, if a master sends his servant with, ready 
money to a shop where he was in the habit of dealing 
upon credit, and the servant embezzle the amount, 
having the goods entered in hismaster's name — ^the latter 

♦ Pothier. 
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is liable ; or if a discharged servant obtain goods or 
credit from his master's regular tradesmen, accustomed 
BO to supply him, the master is responsible for the orders, 
if notice of his discharge has not been given. But if 
the master has always dealt for certain articles in ready 
money, a shopman who supplies his servant with them 
upon trust, does so at his own peril ; for he has implied 
notice from the employer's course of business, that the 
servant had no authority to contract on credit. 

The act of a servant in his master's name must bo 
consistent with his usual employment, and authority will 
be implied more or less easily, as the subject-matter of 
the contract is required by, or unconnected with, his 
duties. Thus it may readily be supposed that a gardener 
has his master's authority to order a load of manure ; but 
a wine-merchant would find some difficulty in persuading 
a Jury that such a servant had implied authority to 
select champagne for his master's table. So a lady's 
maid may without imprudence be trusted with needles 
and thread, and trimmings, &c., for such articles are 
required for the discharge of her duties ; but no reason- 
able being would supply her with a horse, or a valuable 
painting, upon her mistress's credit, without inquiring 
whether she was duly empowered to make such pur* 
chases. 

Should a person allow one, who is not really his servant, 
to appear as such, he is answerable for his acts. Thus, 
a merchant was held bound by a payment made to a man 
who appeared in his counting-house, and seemed to be 
entrusted with the conduct of the business there, although 
it turned out that he was an interloper, and never paid 
over the money he received* "For," observed Lord 
Tenterden, " the debtor had a right to suppose that the 
tradesman had the control of his own premises, and 
that he would not allow persons to come there and inter* 
meddle with his business without his authority." 

"When a servant is given certain business to transact, 
and receives no specitd orders as to the mode of perform- 
ing it, he will be invested, in the eye of the law, with 
implied authority to do everything requisite to complete . 
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such business. Thus, a gentleman who sent a servant 
to a fair, with a horse for sale, and the servant in selling 
him warranted the animal sound ; it being usual on the 
purchase of horses to require a warranty, and the servant 
having authority to sell (in the absence of anj particular 
orders), he was held to have been empowered to do every- 
thing necessary for concluding the bargain, and his 
master was made liable for the breach of warranty. In 
another case, the roaster instructed his servant to warrant 
the horse to be "free from vice," instead of which the 
servant warranted him "sound;'' and although, in so 
doing, he had exceeded his authority, the master was 
chargeable with the contract ; for, having intrusted the 
servant to sell, he gave him an implied authority to do 
all that was necessary to effectuate the sale. 

If the master, being a horse-dealer, expressly tells his 
salesman not to warrant a horse, and the salesman never«* 
theless does so, the master would be liable upon the 
warranty, because the servant was acting witnin the 
general scope of his authority, and the public cannot be 
supposed to know what his private directions are. Again, 
a master who allowed his groom five guineas a year to 
keep his horses shod, was held liable for the bill of the 
farrier, who had previously been employed on the master's 
credit ; for the farrier trusted the master, and knew 
nothing of his arrangement with the groom. Had the 
farrier been cognizant of the agreement, it would of 
course have been otherwise. 

The authority of the servant to bind his master is not 
created, or increased, by the emergency of some par* 
ticular occasion. So, it is not competent for the clerk 
of a mining company to borrow money to pay labourers, 
who have obtained warrants of distress against the 
materials belonging to the mine ; or for a railway sta« 
ti on-master to call in medical assistance for the sufferers 
by an accident, on the credit of their masters. Such acts 
being unconnected with their usual employment. 

If a master recognizes, and adopts a contract, previously 
entered into by his servant on his behalf, be is liable 
upon it, exactly as if he had directly authorized his ser- 
vant to enter into it. But the contract must have been 
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entered into by the servant €is a^ent for bis master, and 
sbould it be necessary for the yaiidity of an act tbat it 
should be performed before a certain time, the ratification 
of it by the master must be made before that period 
expires. 

Should the contract be made in the serFant's name, 
the master will still be liable, if in reality the former 
was acting as agent for his employer. But, if the 
tradesman or other contracting party, knowing the 
servant to be agent for his master, chooses to treat 
him as his principal debtor, he cannot, upon failing ta 
obtain payment from him, turn round on his master. 
Having once made his election as to whom he will 
sue, he cannot go back from it. 

A master who has expressly, or by implication, given 
a servant authority to pledge his credit, or to bind him 
by contracts, should take care, on the expiration of the 
term of the contract of hiring and service, to make it 
generally known that such authority is revoked. A 
servant, even after dismissal, can make his master 
liable for contracts under certain circumstances. An 
employer must, therefore, expressly inform the persons 
witn whom he has been in the habit of transacting 
business through the agency of his servant, that his 
authority is revoked, and mere notice to the servant 
himself, or to the servant of a tradesman, that such is 
the case, will not sufBce; unless, indeed, it can be 
shown with sufficient certainty, that the fact has come 
to the knowledge of the tradesman, or other contracting 
party. It must not be supposed that a servant, after 
the expiration of his service or discharge, can go to a 
shop and get articles in his master's name with impunity. 
Should he do so he may be indicted for obtaining goods 
on false pretences, and, upon conviction, be severely 
punished. 

Servants may be tsmbAq personally responsible for con- 
tracts made by them on oehalf of their masters, if, at 
the time of contracting, they hold themselves out as 
principals. Thus, the agent to a county bank, to whom 
a sum of money was remitted in order to procure for the 
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sender a bill upon London, and who thereupon drew & 
bill upon the firm in London (which was the same as that 
he served in the country), was held personally liable 
upon the bill, although the person for whom it was pro- 
cured knew that he was only the agent, and supposed 
that the bill was drawn by him in that character. In 
deciding this case. Lord EUenborough said, " Is it not 
a universal rule that the man who puts his name to a 
bill of exchange thereby makes himself personally liable, 
unless he states upon the face of the bill that be sub- 
scribes it for another, or by procuration of another, 
which are words of exclusion? Unless he says plainly,. 
*I am the mere scribe,' he becomes liable." Servants, 
and agents, therefore, should be most careful, especially 
when entering into written contracts — the terms of which 
cannot, as a general rule,, be explained away or varied 
by oral testimony — to make the capacity in which they 
sign abundantly clear upon the face of the document, or,, 
if there be no writing, at the outset of the negotiation. 

Thus far we have considered the rights of the master 
and servant and third persons which arise out of matters 
oi contract; the next branch of the subject now under 
notice is their liabilities in cases of wrong, or, as the 
law styles them, tort* For these they have to answer 
either cimlly to the person injured, or criminally to the 
Crown, as the prosecutor of crimes and offences against, 
the law. 

There are cases — such as libel, for example — ^for which 
there is both a civil and a criminal remedy. 

A master is civilly responsible for the injuries infiicted 
upon others by the acts of commission or negligence of his^ 
servants, done in the course of their ordinary employ" 
ment ; he is criminally responsible for them if, either 
expressly or by implication, ne has directed or adopted 
such acts, and so made them his own. 

'First, let me consider the civil responsibility of the 
master — that is to say, how far he may be made to* 
answer in an action at law for the acts of his servant. 

The maxims of law in this respect are, that when one 
person does an act by command of another, the superior 
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^hall be answerable for it,* and that he who does an acfc 
through the instrumentality of another, is considered to 
have done it himself.f Therefore, if the servant be 
negligent, whether his negligence be omission or com- 
mission, or fraudulent or deceitful, or if he misconduct 
himself, and this be done in the course of his employment, 
so as to injure a third party, in person or property, the 
master may be held responsible. 

Servants are generally selected by masters after due 
investigation into their characters and capacity. If the 
masters neglect to do this, and put a fraudulent or inca- 
pable person into a position in which he may cause loss 
or pain to the public, they must take the consequences of 
their negligence or folly. Masters have the power of 
enforcing obedience to their orders, and of removing 
their servants if guilty of misconduct; and, if these 
inflict injury, and some one must suffer ; it is only fair 
that those who have the opportunity of preventing them 
from doing so, should bear the consequences, rather than 
third persons, who have no authority. If I leave the 
selection of my servants to a butler, housekeeper, fore- 
man, or farm-bailiff", I am equally responsible for their 
acts as though they were chosen by myself, for I appoint 
the appointer — he, as well as those appointed, are my 
servants. But if the person is only in service for a tem- 
porary purpose, he is not considered to be the servant of 
the employer so hiring him. So the driver of a fly is 
not the servant of the hirer of the conveyance, thougb 
he may always have him to drive whenever he engages it, 
and has provided him with a livery. And if I engage 
with a contractor to do certain work for me upon my 
premises or elsewhere, the workmen he may employ are 
his servants, not mine. 

"When the contract of hiring and service is complete, 
it matters not whether the master has authorized the 
4Bervant's act, or even whether he forbade its commission. 
If it be done in the usual course of the servant* s employ' 
mentf he is answerable for its consequences. Thus, if 

* Respondeat superior, 

+ Qui facit per alium facit per se. 
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my servants, engaged to manage my stable, take a coacli 
■with unmanageable horses into a crowded street, and 
they injure some one, the sufferer may recover damages 
agaitist me. If my gardeners, in burning weeds on . my 
land, kindle so great a fire as to bum my neighbour's 
wheat/ 1 am answerable. So likewise am I, if my coach- 
man damages another carriage, or injures a foot pas- 
senger, by careless driving. 

However, to make the master responsible, the servant 
must be acting in his service. Therefore, if a servant 
take his master's cart and horse out for his own amusement 
or business, and run the former into a shop- window, the 
master is not liable for the damage. But if the servant 
be driving for his master, and is told not to drive so fast, 
or to go a particular road, and he continues to go at a 
rapid pace, and turns out of his way — even though his so 
doing was to please or profit himself, — the master is re- 
sponsible, as the servant was driving ybr him, though 
badly and disobediently. 

If the immediate cause of an accident be the miscon- 
duct of a third person, the master of a servant but for 
"whose negligence, &c., it would not have happened, is 
liable. Thus, a scavenger left his horse and cart un- 
attended in the street ; a passer-by struck the horse, 
which backed the cart into a shop-window : the master 
scavenger who employed the absent driver was obliged 
to make good the damage. 

A master is not responsible for the wrongful act of a 
servant, committed beyond the scope of his authority. 
So, if I desire my servant to walk to a certain place, and 
he borrow a horse and ride there, I am not liable for 
any accident that may happen. 

A servant is personally responsible for his own illegal 
acts, for it is laid down that " The warrant of no man, 
not even of the King himself, can excuse the doing of an 
illegal act ; for although the commanders are trespassers, 
so also are those who did the act." A servant, there- 
fore, cannot excuse himself from the consequences of an 
absolute vyrong, — by which I mean, not a mere omission 
of duty — committed upon a third person, by his master's 
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orders. Both master and servant in such a case are 
trespassers. 

y. The Cbimikal BESPOirBiBiLiTr of Masteb 
AND Sebyant. — A master is not responsible for the^cts 
of his servant, unless he expressly command, or personally 
co-operate in them. A servant is not excused from the 
consequences of having committed an offence against 
the law because he did it by command of his master ; 
for, he is bound to obey lawful commands and lawful 
commands only. In criminal cases every one must 
answer for his own acts, and must stand or fall by his 
own behaviour. 

An offence is either malum in se, a natural evil, or 
malum prohibitum^ a crime made such by the law. Thus, 
murder is a crime against the law of God and of nature, 
but trespass is one created by the law of property. 
If a servant be guilty of any offence comprised in 
the first category, he cannot excuse himself upon 
the ground that he was acting for his master ; but 
should he commit one contained in the second, the 
question frequently arises, whether he knew he was 
doing wrong, and so, in legal language, acted with 
malice ; and this question will be resolved in his favour 
should he be able to prove that it was done for his master 
in the course of his employment. This rule is well laid 
down by Lord Abinger, in a case in which certain 
persons were indicted for obstructing an air-way belong- 
ing to a mine. It was urged in defence, that they acted 
under the orders of a neighbouring mine proprietor, 
and upon this being objected to, as offering no justifica- 
tion, his lordship inquired, " If a servant did this by hia 
master's order, and supposing bond fide that the master 
had a right to order it to be done, would it not be too 
much to say that the servant is answerable as a felon for 
doing the thing maliciously, when the malice, if there be 
any, is his master's, and not his own ? " In reply, the 
counsel for the prosecution said, ** Suppose a master 
ordered his servant to shoot a man, that would be no 
excuse for the servant if he did it ; " to which Lord 
Abinger said, ^'That is an act which is malum in se. 
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But, if a master, having a doubt or no doubts of his own 
rights, sets his servants to build a wall in a mine, they 
would, if he proved to have no right, be all liable in an 
action of trespass ; but it would not be felony in the 
servants. The rules respecting acts mala in se do not 
applv. If a master told his servant to shoot a man, he 
would know that that was an order he ought to disobey. 
But if the servant did hondjide these acts, I do not think 
that they amount to an offence within the statute. If a 
man claims a right which he knows not to exist, and tells 
his savants to exercise it, and they do so, acting bond 
fide, I am of opinion that that is not felony in them, 
even if in so doing they obstruct the air-way in a 
mine. What I feel is this, that if these men acted hond 
fide in obedience to the orders of a superior, conceiving 
that he had the right that he claimed, they are not 
within this Act of Parliament. But if either of them 
knew that it was a malicious act on the part of the 
master, I think that they would be guilty of the offence 
charged." 

Tms dictum does not state the liability of the master 
acting as above, but it is a well-ascertained rule of law, 
that if a man does, by means of an innocent agent, an 
act which amounts to a felony, the employer, and not the 
innocent agent, is the person accountable for that act. 
Thus, were I to send my servant to a certain field, to 
remove and bring to me com which I knew did not be- 
long to me, and which I converted to my own use, I should 
be guilty of larceny, and he, of no offence, unless he was 
aware that I was acting wrongfully. I reverse the case : 
should he, having lost or made away with any goods 
entrusted to his care, steal others to replace them which 
I used, I should have done no wrong, and he might be 
convicted of the felony. 

Sometimes an implied authority to the servant will 
make the master liable for his acts in a criminal court. 
Thus, masters have been held liable for breaches of the 
revenue laws committed by their servants in their 
absence. A judgment of Mr. Baron Bayley in one of 
such cases so admirably defines the law in this respect, 

E 2 
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that I cannot do better than quote some portions of it, 
first stating the main facts. An excise officer discovered 
a quantity of tobacco upon the premises of S, and de- 
manded to be shown the permit. There was none, but 
iSf's servant produced one for a different lot of goods. S 
was away from home, and the question was, " whether he 
was liable to an information for harbouring and conceal- 
ing tobacco without paying duty upon it ? " The learned 
judge said, " Whatever the nature of this proceeding is, 
whether penal or merely civil, this is a case in which, 
to my mind, the act of the servant is to be considered 
as being an act done in the master's business, and within 
the scope of the authority probably given by the master 
to the servant. 

*^ This is not the ordinary case of a servant selling in 
his master's shop the articles in which the master deals, 
in which it is quite clear that he is acting within the 
ordinary scope of the authority which he has received 
from his master, and therefore, that the act of the servant^ 
in making the sale, is the master's act : upon which prin- 
ciple all the cases of libel have gone. In these cases, 
the act of the servant was considered aa being the 
master's act. 

" Neither is this the case of an act done by a servant 
in the manufacture of articles which the master is him- 
self to manufacture. There, the servant is merely acting 
in the business of the master, and within the scope 
of the authority which he actually receives from his 
master. The authority which he receives from his 
master is an authority to make and manufacture, and 
the master is responsible for his conduct primdfacie^ as 
to the means he adopts in making and manufacturing. 

" But this is a case certainly of a different description, 
and I agree with the distinction that was taken when it 
was argued, that this does not fall within the ordinary 
range of the cases of a servant's act being the master's 
act. But, in order to form a judgment, whether this is the 
master's act or not, and withm the scope of the authority 
which ought to be considered as given by the master to 
the servant, you must look at the nature of the aoi^ 
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and see with what view that act was done, and the 
participation which the master had in anything to which 
that act referred. 

" This is the case of a servant of a fraudulent master, 
endeavouring by his own act, to conceal his master's 
fraud, and to prevent the consequences which would 
otherwise fall upon the master in respect of that fraud. 
From the nature of the service in which the party is 
employed, and from the conduct of the master in his 
fraud, you may infer whether or no the servant had, 
primd facie, an authority from the master ; not perhaps, 
specifically, for the doing of this specific act, but for the 
purpose of doing that which, in the exercise of his dis- 
cretion, upon a moment of embarrassment, which the 
possession of an improper article might naturally create, 
the servant should think and deem best. 

''In this case, the master has, upon his premises, 
certain goods which are unlicensed ; they are there with- 
out a regular permit ; a detention of these goods would 
bring upon the master loss of character, and, to a certain 
extent, would bring upon him loss of property, and sub- 
ject him to pecuniary penalties. Under these circum- 
stances, the master, having full knowledge that the things 
were there (for we are bound to consider that as an 
ingredient in the case) and knowing what the con- 
sequences of their detection would be, what, in the 
course of such a business so illegally carried on, is the 
authority which you would naturally expect to be given 
by the master to the servant p I cannot conceive that 
it would be anything short of this : do what you can to 
save my character ; do what you can to save my property ; 
do what you think reasonable for the purpose of pro- 
tecting me from the penalties which will follow detection. 
Has the servant any purpose of his own to answer ? 
None. In the conduct he pursues, he acts not for his 
own benefit, but for the benefit of his master. It 
matters not to him whether the articles are seized or 
are not seized. When a servant is concerned in an 
illegal trade of this description, it is clearly for the 
benefit of the master. The servant runs a great per- 
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Bonal risk ; and why ? It can only be wifch a view to 
protect bis master. When in tbe case of a master 
sanctioning and carrying on an illegal traffic of this 
description, tbe servant adopts means which are calcu- 
lated to save the master, ana which can have no other 
object, it seems to me, that, primd Jucie, the act which 
the servant adopts for the purpose of saving the master 
ought to be considered as being an act done by him in 
the service of such master, for the b^iefit of such master, 
and within the probable authority which the master 
gives to the servant with reference to articles of that 
description." 

For the breach, by a servant, of a public duty — ^which 
may also be a duty to his master — the former alone ia 
crminally responsible, though, as we have seen, the 
master may be held cimlly liable for any act of his ser- 
vant in the course of his employment by which a third 
person is injured. Thus, should the driver of a coach, 
the guard of a train, the captain of a steamboat, or other 
person bound to proceed upon his way with caution, 
cause the death of a person by negligence or omission, 
he may be tried, and convicted of manslaughter; but 
the representatives of the deceased would still have their 
action at law against his master. 

In delivering the custody of valuables to a servant, 
the master parts with the possetinon only, not the pro* 
perty ; so that if plate be stolen from a butler, dresses 
from a lady's maid, sheep from a shepherd, <&c., the offence 
is against the master, not against the servant ; and if the 
servant feloniously make away with any of his master's 
goods confided to his care, it is as much a stealing as 
though the goods had belonged to a stranger. 

It is the duty of a servant to protect his master's 
property : consequently the law visits thefts committed by 
them with a severer punishment that that which is awarded 
to the common felon. The onlv felony which is ereated 
by the relationship of master and servant is embezzlement* 
In order to constitute the crime of larceny^ the property 
in question must be ^^feloniously stolen, taken, and carri^ 
away." Now, when a clerk or servant is paid money, or 
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given valuables for his master, he eannot be said to have 
feloniously taken them ; and if afterwards he does not 
account for them, bat converts them to his own use, he 
cannot be said to have stolen his master's property, for 
it never was his master's. To remedy this defect, the 
statute creating the crime of embezzlement was passed, 
which enacts, that '* if any clerk or servant^ or auy per- 
son employed for the purpose, or in the capacity of a 
clerk or servant, shall, 5y virtue of suc\ employment, 
receive, or take into his possession, any chattel, money, 
or valuable security, for, or in the name, or on the 
account of his master, and shall fraudulently embezzle 
the same, or any part thereof, every such offender shall 
be deemed to have feloniously stolen the same from his 
roaster, although such chattel, money, or security was 
not received into the possession of such master, other- 
wise than by the actual possession of his clerk, servant, 
or other person so employed ; and every such offender 
being convicted thereof, shall be liable, at the discretion 
of the court, to be kept in penal servitude for any period 
not exceeding ten years, or to be imprisoned for a term 
not exceeding three years, and, if a male, to be once, twice, 
or thrice publicly or privately whipped (if the court 
should so think fit) in addition to such imprisonment." 

It is a general rule that only one felony may be 
charged in one indictment, but the Act just quoted 
permits a clerk or servant to be tried at once for three 
acts of embezzlement, if committed against the same 
master, and within six calendar months from the first to 
the last. 

It will be perceived from the words printed in italics 
what are the important facts to be proved in a trial for 
embezzlement. First, the person charged must be a 
" clerk or servant, or employed for the purpose or in the 
capacity of a clerk or servant." The statute is not con- 
fined to the clerks or servants of persons engaged in trade, 
but extends to those employed in such capacities by any 
person whatever, if they be employed to receive money, 
&c. A female servant is within the meaning of the Act, 
so is an apprentice, though under age. Casual employ- 
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ment raises the necessary relatiousbip. Thus, in a case 
in which the prosecutor agreed to let the prisoner carry- 
out parcels when he had nothing else to do, for which 
service the prosecutor was to pay him what he pleased ; 
and one day he gave him an order to receive two pounds, 
which he got and embezzled — he was held to be a ser- 
vant within the meaning of the Act. So where a drover 
who was employed to drive two cows to a purchaser and 
receive the purchase-money, embezzled it, — he also was 
held to be a servant, and punished accordingly. But a 
man, who was employed . sometimes as a daily labourer 
and sometimes as a roundsman for a day at a time, who 
was sent to a bank to receive change for some cheques, 
and was to have sixpence for his trouble, not being at the 
time in the employment of the prosecutor, was held not 
to be a servant upon being indicted for embezzling the 
change. 

The manner in which the servant is to be remunerated 
for his work is immaterial. So, a man employed by the 
master of a barge to carry out and sell coals, being 
allowed a portion of the profits for his wages, was held 
to be not a partner, but a servant liable to the law of 
embezzlement. • 

If the clerk of several partners embezzles the private 
money of one of them, it is an embezzlement within the 
meaning of the Act, for he is the servant of each. 

The next point is that the money, <&c.', miist be received 
by the clerk or servant hy virtue of his employment; for 
the embezzlement of money by a servant not authorized 
to receive it is not within the statute. Thus, a butcher's 
apprentice, who had never been employed to receive 
money, could not be convicted of embezzlement for 
taking a bill to a customer, receiving the money, and 
fraudulently appropriating it. But it must not be sup- 
posed he woula escape punishment: he might be in- 
dicted for obtaining money by false pretences. 

Where a servant, employed generally to receive sums 
of one description, and at one place only, is employed by 
his master in a particular instance to receive a sum of a 
diderent description in a different place, this latter sum 



HASTES AND SEBYAKT. 137 

• 

is to be considered as received by him by virtue of his 
employment ; and where a person whose duty it was to 
receive from his master's porters the money received by 
them in the course of the day, and to pay it over the 
following morning, called upon a customer of his master 
for the amount of his account (this being a duty not 
expected of him), and embezzled the money he so re- 
ceived, it was held that he received it by virtue of his 
employment. 

The third essential is that the clerk or servant should 
have fraudulently embezzled the money, <&c. Mere non- 
accounting for it will not do ; and if the clerk charges 
himself with the receipt in his master's books, it is not 
embezzlement if he does not pay the sum over, but 
merely a debt; and if, instead of denying the appropria- 
tion, the party in rendering his account admitted it, 
alleging a counter-claim against his master, however 
destitute of truth it may be, he cannot bo convicted of 
embezzlement, which implies secrecy and concealment. 
On the other hand, any fraudulent conduct or deceit ia 
sufficient to raise the presumption that the party com- 
mitting it does . not intend to account, even though no 
definite time is fixed for accounting. 

A servant who opens his master's door to admit a 
thief is guilty of burglary; for this is a constructive 
hreaJcing in the contemplation of law. 

When, by the default of a servant, the house of his 
master is destroyed, or injured by fire, the former mfty 
be punished under the provisions of a statute,* which 
enacts that " If any menial or other servant or servants, 
through negligence or carelessness, shall fire, or cause to 
be fired, any dwelling-house, or out-house, or houses, or 
other buildings, whether within the limits of that Act or 
elsewhere, within the kingdom of Great Britain, such 
servant or servants, being thereof lawfully convicted, by 
the oath of one or more credible witnesses, made before 
two or more of His Majesty's justices of the peace, shall 
forfeit and pay the sum of one hundred pounds unto the 

* 14 Geo. III. 
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churchwardens and overseers of such parish where such 
fire shall happen ; and in case of default or refusal to 
pay the same immediately after conviction, the same 
being lawfully demanded by the said churchwardens, 
that then and in such case such servants or servant shall, 
by warrant under the hands and seals of two or more of 
!Qis Majesty's justices of the peace, be committed to the 
common jail or house of correction, as the said justices 
think fit, for the space of eighteen months, there to be 
kept to hard labour." 

In order to prevent persons from obtaining situations 
by false representations and fictitious characters, it is 
enacted* that — 

''If any person or persons shall falsely personate 
any master or mistress, or the executor, adminis* 
trator, wife, relation, housekeeper, steward, agent, or 
servant of any such master or mistress, shall, either 
personally or in writing, give any false, forged, or coun- 
terfeited character to any person, offering him or herself 
to be hired as a servant into the service of any person or 
persons, then and in such case every such person or 
persons so offending shall forfeit and undergo the 
penalty or punishment hereinafter mentioned. 

" If any person or persons shall knowingly and wilfully 
pretend, or falsely assert in writing, that any servant has 
been hired or retained for any period of time whatsoever, 
or in any station or capacity whatsoever, other than that 
for which or in which he, she, or they shall have hired or 
retained such servant in his, her, or their service or 
employment, or for the service of any other person or 
persons, that then, and in either of the said cases, such 
person or persons so affending as aforesaid shall forfeit 
and undergo the penalty or punishment hereinafter 
mentioned. 

" If any person or persons shall knowingly and wil- 
fully pretend or falsely assert, in writing, that any ser- 
vant was discharged, or left his, her, or their service afe 
any other time than that at which he or she was dis- 

* By 23 Geo. II. o. 56. 
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charged, or actually lefb such service, or that any such 
servant had not been hired or employed in any previous 
service, contrary to truth, that then, and in either of the 
said cases, such person or persons shall forfeit and 
undergo the penalty or punishment hereinafter men- 
tioned. 

*^ If any person or persons shall offer himself or her- 
self as a servant, asserting or pretending that he or she 
hath served in any service in which such servant shall 
not actually have served^ or with a false, forged, or 
counterfeit certificate of his or her character, or shall in 
anywise add to, alter, efface, or erase any word, date, 
matter, or thing contained in, or referred to, in any 
certificate given to him or her, by his or her last or 
former actual master or mistress, or by any other person 
or persons duly authorized by such master or mistress 
to give the same, that then, and in either of the said 
cases, such person or persons shall forfeit and undergo 
the penalty or punishment hereinafter mentioned. 

" If any person or persons, having before been in 
service, shall, when offering to hire himself, herself, or 
themselves, as a servant or servants in any service what- 
soever, falsely and wilfully pretend not to have been 
hired or retained in any previous service as a servant, 
that then and in such case such person or persons shall 
forfeit and undergo the penalty or punishment herein- 
after mentioned. 

" If any person or persons shall be convicted of any 
or either of the offence or offences aforesaid by his, her, 
or their confession, or by the oath of one or more credible 
witness or witnesses, before two or more justices of the 
peace for the county, riding, division, city, liberty, town, 
or place where the offence or offences shall have been 
committed (which oath such justices are hereby em- 
powered and required to administer), every such offender 
or offenders shall forfeit the sum of twenty pounds, one 
moiety whereof shall be paid to the person or persons 
on whose information the party or parties offending 
shall have been convicted, and the other moiety thereof 
shall go and be applied for the use of the poor of the 
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parish wherein the ofience shall have been committed ; 
and if the party who shall have been so convicted shall 
not iramediatelv pay the said sum of twenty pounds so 
forfeited, together with the sum of ten shillings for the 
costs and charges attending such conviction, or. shall not 
give notice of appeal and enter into recognizance, in the 
manner thereinafter mentioned, and in that behalf pro- 
vided, such justices sliall and may commit every such 
offender to the house of correction, or some other prison 
of the county, riding, division, city, liberty, town, or 
place in which he or she shall be convicted, there to 
remain and be kept to hard labour, without bail or main- 
prise, for any time not exceeding three months, nor less 
than one month, or until he or she pay the said sum so 
forfeited, together with such costs and charges as afore- 
said." 

Other offences committed by servants against their 
masters, and vice versd, and by them jointly against third 
persons, are dealt with as though the contract of hiring 
and service did not exist, and therefore form no part 
of my present subject. 
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The entire surface of this country is, in strict law, 
the property of the Sovereign. It was acquired by her 
predecessors in right of conquest, and divided by them 
amongst their supporters, who, in return, had to render 
certain military and other services proportioned to the 
extent and value of the estates thus granted. 

It forms no part of my present purpose to detail the 
working of this " feudal system," or to trace the changes 
which increased civilization wrought in its practice until 
it was finally abolished in the reign of Charles II. 
SuflSce it to say that, although the Crown is still sup- 
posed to bo the " lord paramount** of the soil, it is held 
by its present possessors free and independent of the 
Sovereign as a landlord, subject only to this condition, 
that it reverts or returns to him should the owner be 
convicted of treason or felony, or at his death leave no 
relative capable of inheriting it. 

Almost all the land of this kingdom is either in the 
actual occupation of, or is held under, some supreme 
lord, who has the free possession of it. It is held in a 
variety of ways ; the thing holden being styled a tenC' 
ment, the possessors thereof tenants, the manner of their 
possession a tenure. The most extensive estate that a 
man can have in lands and tenements is a tenancy in fee 
simple ; it belongs to him and his heirs for ever, and 
may be disposed of, pledged, let, or sold outright, as 
he pleases. The word " heirs" is necessary in the grant 
to pass a " fee simple." 
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Estates, Wrhen limited to a man and his descendants, 
as known as entailed estates* 

A " base fee " is the next largest estate. Under this 
tenure the land does not descend to the heirs of the 
tenant generally, but to such only as fulfil certain condi- 
tions, or are of a certain class. Thus, a grant to A and 
his heirs, bom in Somersetshire, or to A and his heirs 
male, or his heirs begotten of C, his wife, is a " base, or 
qualified fee ;" for it will not descend to any heir that is 
not born in the county named, or to a female, or to a 
son who is not the issue of C. The above are called 
Fkbeholds or Inhebitanoe. 

Next in point of legal value come estates for life, 
either of the tenant or of some other person. 

These can be granted by the person holding a superior 
tenure of the land, or created by construction and opera- 
tion of law. Thus, in the case mentioned above, if O, 
whose son alone can inherit the land, die without issue, 
or having left issue that issue becomes extinct, in either 
case the surviving tenant becomes '^ tenant in tail** (for 
life) after possibility of issue extinct. 

Again, if a man marries a woman seized of an estate 
mfee simple or fee tail, and has by her issue horn alive 
(if the child has breathed but one breath of life it is 
sufficient), and capable of inheriting her estate — he be- 
comes after her death tena/nt (for l£fe) hy the courtesy of 
England, 

A third species of tenure for life arises when the hus- 
band of a woman is entitled to an estate of inheritance, 
and dies leaving her surviving. In this case she has (if 
not barred by the act of her husband) the third part of 
all the lands and tenements in which he has (either 
legally or equitably,* or partly legally and partly equit-* 

* The difference between a legal and an eqv/itahle estate in land 
can be better exemplified than explained in an nntechnical work. 
If I grant an estate to A, Mipon trust to pay the rents and profits to 
JB, and allow him the unintermpted occupation of it, the land, in 
point of law, belongs to A, In our Courts of Common Law he is 
considered as its sole owner, and may even bring an action of tres- 
pass against B for walking across it. The Courts of Chancery, 
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ably) what is equal to an estate of inheritance, to hold 
to herself during her natural life as tenant in dower. 

An estate may also be granted for an indefinite period 
less than for life or lives, as until a child be bom to 2>, 
or as long as E remains unmairied, &c. 

All these are estates of ^^ freehold^* and are " real pr<h 
^ertyy 

Estates^r ytfor^, or at will, are, in the estimation of 
law, mere chattels. If I give a man an estate until a 
person aged one hundred shall die, he has all the rights 
of a freeholder ; but if I devise it to him for 9,999 years, 
he can claim none of them. 

Under estates at will are included copyholds^ or estates 
held by copy of Court roll. 

These are originally occupied upon sufferance. The 
lord of the manor could remove the tenant when and as 
he chose ; but, as time wore on, the negligence or sym- 
pathy of successive lords permitted customs to creep in, 
under which the tenant was not only secured in his 
holding during his life, upon the payment of proper 
dues, or rendering of allotted services, but, upon his 
death, his heir* was admitted in his stead. These 
customs (which vary all over the country) were en- 
grossed upon the Manor Court EoU, and subsequent 
tenants held, at the will of the lord for the time being, 
according to the customs recorded therein. 

A tenancy upon sufferance is the lowest that can be 
held. It arises when a man comes into possession of 
lands under a lawful tenure, and, at the expiration of it, 
holds on without any title at all. 

Everything that is permanently affixed to the land, 
such as timber trees^ buildings, waUs, &c., belongs to it, 

however, which are courts of cwvidmct, take care that the intention 
of the granter is carried out, and protect S's tqmto^J^ estate. 
Again, if I contract with Z for the purchase of land, as soon as the 
agreement is made I have an equitable estate in it, and Chancery 
\?ill compel him to execute a proper conveyance of the legal estate 
(which remains in him) to me. 

* Sometimes his eldest, sometimes his youngest son, according to 
custom. 



144 LAKDLOHD AKD TEJTA^T. 

and is answerable for rent dae in respect of it. It is 
impossible to proceed safely, in the most ordinary ar- 
rangements, between landlord and tenant, without bear- 
ing this principle in mind. 

Lands and tenements may belong to one person, or to 
several as joint tenants, cihpareeners, and tenants in com- 
mon. Joint tenants are said to be seised ^er my et per 
tout (by the half or moiety, and by all), that is, they 
each have the entire possession as well of every part as 
of the whole. They have a unity of interest, of title, 
of time, and of possession, and the whole estate vests in 
the survivor. 

An estate in coparcenary arises when a person seised 
in fee simple, or fee tail, dies, and his next heirs are two 
or more females, in which case the eldest has no priority, 
but they all inherit alike, and are called co-parceners or 
parceners. 

Tenants in common are such as hold by several and 
distinct titles, but by unity of possession, because no one 
of them can say which portion of the estate belongs 
specially to him. There is no right of survivorship 
amongst tenants in common. 

These tenancies may be. dissolved, and partition made 
amongst those who hold them. If joint tenants join in 
a lease, they make but one lease, for there is but one 
freehold between them. But if tenants in common join 
in making one, it is, in fact, several leases of their several 
interests. 

Having thus briefly sketched the different tenures 
under which land can be held, I will now proceed to 
show how it may be dealt with, dividing my subject as 
follows : — 

I. Who may he Landlords and Tenants, 

II. How the Belationship of Landlord and Tenant may 
he created, 

III. The Mutual Rights and Ohligations of Landlord 
and Tenant, 

IV. How the JRelationship of Landlord and Tenant 
may he dissolved. 
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I. "VViio MAT HE Landlouds and Tenants. 

All persons ia the lawful possession of lands and tene- 
ments, who are free from legal disabilities, may grant 
leases for a tenure less than that which they enjoy 
themselves. In some cases a greater interest than that 
which they possess may be imparted : thus, tenants in 
tail may, under certain restrictions, make leases for 
twenty-one years, or three lives; and bishops, deans, 
rectors, and other ecclesiastical persons, are enabled by 
Act of Parliament to make devises of the land vested 
in them, which will hold good after their deaths. We 
shall see, in the chapter upon Husband and "Wife, 
how the husband may deal with the wife's estates, and 
how his leases may be repudiated by her upon his 
death. 

An infant may make a lease, but it is liable to be ren- 
dered void by him upon his coming of age, or by his heir, 
should he die under twenty-one ; but if, having obtained 
his majority, he does any act to confirm his previous con- 
tract — by receiving rent, for example, — he is ever after- 
wards bound by it. The confirmation may be by deed 
or by word of mouth. Where an infant who had made 
a lease for years said, upon coming of age, to the lessee 
" God give you joy of it," this was held to be a valid con- 
firmation. 

A guardian, who has been appointed by will, may 
make leases of the estates belonging to his ward, and 
these may be confirmed or repudiated by the latter on 
his coming of age. 

Married women cannot make valid leases, except of 
property settled upon them for their sole and separate 
use. 

Persons in a representative capacity, such as executors 
and admmistrators, the assignees of bankrupts and insol- 
vents, and the committees of lunatics, may exercise the 
powers of leasing which the individual they represent 
possessed. Trustees, also, and receivers, may execute 
leases of the property confided to their care. 

L 
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Leases made by idiots and the iDsane, by persons 
under duress, that is, under illegal restraint or compul- 
sion, or in a state of intoxication, are void. 

Fraud in any shape will invalidate a demise. 

Every person who is not rendered incompetent by 
some legal disability is capable of becoming a lessee or 
tenant. 

It is not lawful for any ecclesiastical person holding 
any cathedral preferment, or benefice (with cure of souls), 
or any curacy or lectureship, or who shall be licensed or 
otherwise allowed to perform the duties of any ecclesiafr- 
tical office whatever, to take to farm for occupation by 
himself, any lands exceeding eighty acres in the whole, 
without permission in writing from the bishop of his 
diocese. 

Infants may take leases, but the rule already stated as 
to their making them applies. They may repudiate the 
contract within a reasonable time after their coming of 
age ; but the infant lessee cannot recover the considera- 
tion he has given for his lease. 

A married woman may become a tenant, and the estate 
vests in her until her husband signifies his dissent. 

Outlaws and persons attainted of felony may be lessees, 
but leases taken by them are forfeited to the crown. 

Alien friends, that is, the subjects of a foreign country 
at peace with our own, may take leases of lands, houses, 
ana tenements, for a period of twenty-one years. 

JDenizenSy by which is meant aliens who have obtained 
letters patent from the Crown, may take lands by pur- 
chase or devise from any person except the sovereign. 
Aliens who have been naturalized have, in respect of 
holding lands, &c., all the rights of subjects of the Crown. 
Corporations aggregate, that is, consisjting of many 
persons, may take any chattels, such as a lease, and it 
will remain the property of its members. But a lease 
to a corporation sole, as a dean, &c., passes to his execu- 
tors, not to his successor. One member of a corpora- 
tion cannot take a lease from the corporation. 

In like manner the assignees of bankrupts and insol- 
vents may not take leases from themselves ; and equity 
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looks with a jealous eye upon such as arc acquired by 
agents, attorneys, and other persons in a position of 
trust, and will invalidate them if not shown to foe just 
and reasonable to the lessee. 

II. How THE EeLATIOITSHIP of LaKDLOED JlTSD 

Tenant mat be cheated. 

It is enacted by the Statute of Frauds, that '' all leases, 
estates, interests of freeholds, or term of years, or any- 
uncertain interest of or out of any messuages, manors, 
lands, tenements, and hereditaments, made and not 
put into writing by the parties so making or creating 
the same, shall have the force and effect of leases or 
estates at will only.'* Leases for a period not ex- 
ceeding three years are exempted from this provision, 
should the rent reserved to the landlord amount to two- 
third parts, at the least, of the full improved value of the 
thing demised. By a statute passed in the ninth year 
of our present Queen, it was enacted, that all leases 
heretofore required to be in writing, if made after the 
first day of October, 1845, should be void, unless made 
by deed — which deed is not admissible as evidence 
in a court of law or equity, unless it be duly stamped. 
A deed is a writing sealed and delivered by the parties. 

The usual technical words by which a lease is made 
are, ''demise, grant, and to farm, let;" but no matter 
what words are employed, so long as they sufficiently 
explain the intention of the parties, that the one shall 
divest himself of the possession of the thing demised, and 
the other come into it for some determinate time — they 
constitute a good and valid lease. Still, as there are pe- 
culiar reservations and exceptions attached to most landed 
property in this country, and as the intention of landlord 
and tenant will be gleaned from the deed itself, and no 
parole evidence admitted to alter or vary its meaning, it 
IS dangerous to adopt general phrases, or to make or take 
a lease unless under proper legal advice. If you are a 
landlord, you may find that you have let to another 
something that you wished to keep for yourself, that you 

L 2 
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have given him power to waste and destroy your preaiises, 
carry on a noxious trade under your drawing-room 
windows, or have otherwise granted more than you in- 
tended. If you are a tenant you may find, after paying 
money for your lease, that your landlord had no right to 
make it, that there are charges on the premises that you 
will have to pay, &c. 

It would be impossible to invent a form of lease that 
would be applicable to all purposes. I can only give 
you the skeleton of one, which must be filled up ac- 
cording to the wishes of the contracting parties, and 
the nature of the property to be demised. 

A lease by deed commences with the words — " This 
indenture;" the reason why it is called an *^ indenture** 
is as follows : — If a deed be made between more parties 
than one, each of them ought to have a counterpart, 
and formerly each of these counterparts or copies was cut 
or indented in Acute angles (instar dentium, like teeth), on 
the top or side, so as to correspond the one with the other. 
In course of time it was deemed sufficient to cut a wavj 
line along some side of the parchment, and now if a>i 
instrument purports to be an indenture, it is so to all 
intents and purposes, although not in any way indented. 

After this, follow the premises, Yihieh. contain a state- 
ment of the date, the names of the parties, and an 
accurate description of the things demised, technically 
known as the parcels. Then comes the habendum, which 
gives these parcels to the tenant, commencing with 
the words " to have and to hold," and fixes the quality 
and duration of his interest, as the day on which the 
lease is to commence, and its duration. If a lease for 
years is made without saying how many, it is a lease 
for two years certain, because for more there is no 
certainty, and for less there can be no sense in the 
words. A demise for one year, and so on from year 
to year, until the tenancy should be determined by a 
six months* notice, is also a lease for two years 
certain. But if premises are taken for twelve months 
certain, and six months' notice to quit afterwards, the 
tenancy may be determined at the end of the first year by 
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a six months' previous notice to quit. In legal pro* 
ceedings, the word "months," means lunar months, 
unless the contrary appears from the context, or is 
settled by usage. If a lease be made "for seven, 
fourteen, or twenty-one years," or other alternate 
periods, and nothing is said as to which party is to 
have the option of determining or continuing the lease 
at either of them, the tenant may take either course as 
he pleases. 

The next division of the lease is called the " redden^ 
durrtj^ commencing with the words ** yielding and paying," 
and which goes on to specify the rent that the landlord is 
to receive, the days on which it is to be paid, &c. A sum 
certain must be named — thus a lease for years, reserving 
rent, "after the rate of £18 a year," is void for uncer- 
tainty. The rent must not consist of part of the thing 
itself that is demised, — it must not be what the landlord 
may distrain, and it must be reserved to the grantor of 
the lease, and not to a stranger to the deed. 

Following this reddendum we have the covenants or 
promises made between landlord and tenant, such as 
that the former will make necessary repairs, that the 
latter will keep the premises insured, &c., and any other 
promises that they may mutually agree to keep and 
perform. If a doubt should arise as to the construction 
of the wording of a covenant, it is to be taken most 
strictly against the covenantor. Illegal covenants, and 
such as are contrary to morality and public policy are 
void. 

All the rights of landlord and tenant do not arise out 
of the covenants expressed in the lease. There are some 
others which the law implies, such as that the tenant 
shall have quiet enjoyment of the subject of the demise, 
that he will pay rent, and not commit waste, &c. 

The exceptions out of the demise, as when the landlord 
reserves to himself a right of way, timber-trees, mines, 
minerals, &c., commencing with the words " saving and 
excepting," usually follow the parcels ; and, lastly, we 
have the provisions or conditions, the difference between 
these and the covenants being that the latter are in the 
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words of, and binding upon, both parties, ^ihereas the 
former are made by the ^^ grantor " or landlord alone. 

The stamp duties at present payable upon leases are 
apportioned as follows : — 

Leases at a yeawhj rent for a term, not exceeding thirty-five years, 
upon which no fine has been paid. 

When the yearly rent shall not exceed £5 
Exceeding £5 and not exceeding 
10 
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Upon leases for less than one year stamp duty ia 
charged such as would have to be paid on a lease at a 
yearly rent equal to the same, to be paid as rent for the 
shorter period. 

Upon leases exceeding thirty-five years the following 
ad valorem duties are payable : — 
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For leases containing moro than 2,160 words, a pro- 
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gressive duty of 10s. for every 1,080 words above the first 
1,080, when the ad valorem duty is more than 10«. 

Upon leases of houses for a less sum than £5 per 
annum, no duty is demanded. 

Every lease not otherwise liable to duty must bear a 
stamp of £1. 15^. in respect of the first 2,160, and a 
duty of 10s, for every extra 1,080 words. 

Leases for three years, or a shorter period, may be 
made by word of mouth. The language used must 
clearly import that the landlord does let, and that the 
tenant does take, so the letting and hiring is perfected at 
once. But if anything further has to be said, or written, 
or done — if the words used are, that the one party 
would let, and that the other would take — that is, merely 
an agreement to take and hire, and by the Statute of 
Erauds, all agreements for any interest in, or concerning 
lands (which includes all buildings affixed upon them), 
must be in writing, and signed by the party to be 
charged. 

Premises are frequently held under a written agree- 
ment that the landlord will give the tenant a lease should 
he require one. Thus saving the expense of a deed. 

Contracts for the letting and hiring of furnished houses 
and lodgings, for the furnishing of houses, the occupation 
of which forms the substance of the agreement, for 
making alterations and repairs in buildings made between 
a landlord and intended tenant, are all contracts ** for an 
interest in land,'^ and must be reduced to writing, and 
signed, or they cannot be given in evidence in a court of 
justice. 

The stamp duty or agreements not under seal is as 

follows : — 

8, d. 

Up to 30 folios* (in length) 2 6 

Followers of 15 folios each 2 6 

If a house or other property be let without any 
formality, for an indefinite period, at so much a year — a 
tenancy from year to year will be created — if at so much 
per month, then a monthly tenancy, and so on. 

* A folio is 72 words. 
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III. The mutual Eights and Obligations of 

Landloed and Tenant. 

A landlord is not bound to disclose to a person seek- 
ing to become his tenant, all the imperfections and draw- 
backs that may exist in connection with the subject of 
the proposed demise, be it of lands, barns, houses, or 
apartments. The tenant must make use of his faculties, 
look about him, and take advice ; because, when the lease 
is made, the property taken, or the agreement signed, it 
is too late for him to turn round and say, " I am dis- 
satisfied with this," or " I did not expect that." 

But if there should exist, to the knowledge of the 
landlord, some latent defect or objection, such as ordi- 
nary skill in observation could not detect, which he 
conceal from the knowledge of his tenant, or if the 
landlord has resorted to any misrepresentation calculated 
to mislead his tenant in any important particular as to 
the state and condition of the premises — the contract will 
be void, and the lessee discharged from his rent. 

Having put the tenant into possession of the demised 
premises, or placed them at his disposal, the landlord has 
nothing further to do to entitle him to receive rent upon 
the appointed days. If no days are named, then the rent 
is due upon the customary quarter-days of the year, or if 
the tenancy be for less than a year, upon the last day of 
the month or week, or as general usage directs. It is the 
duty of the tenant to seek out the person to whom his 
rent is to be paid, and to make a proper tender of it. 
A landlord may bring an action for his rent, without 
having once demanded it. But the more general mode by 
which rent is recovered, is by distress. This is the taking 
by the landlord — without any legal process — such goods 
and chattels as he may find in the demised premises, 
sufficient to realize the sum due to him. 

The rent must be demanded on the premises after it 
has become due, before a distress can be put in, and not 
more than six years' arrears of rent may be distrained 
for, unless the tenant have given an acknowledgment 
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sufficient to satisfy tba terms of the Statuto of Limi- 
tations. 

I propose to enter somewhat at length upon the sub-* 
ject of distress for rent — considering 

1. Who may distrain, and for what rent, 

2. How a distress may he made, and what things may he 
levied. 

3. How a distress may he avoided, 

4. The tejianfs remedies for an improper distress, 

1. Who may distrain, and for what Bent, — Express 
agreement between the parties will give any one in 
the character of a lessor the right to distrain for any 
rent or penalty, reserved and covenanted to be paid 
in the lease ; but, generally speaking, he who has the im- 
mediate reversion of the premises, no matter for how 
short a period, after the expiration of the tenant's interest 
in them, either by forfeiture of the lease, the expiration 
of the time for which it was granted, or notice to quit — is 
entitled to distrain. 

A landlord who has assigned his interest in the pre- 
mises cannot distrain. 

A receiver appointed by the Court of Chancery has a 
right to distrain, without any special authority from the 
court for that purpose. An agent duly authorized may 
also distrain. 

An executor may distrain before the will of his testator 
is admitted to probate. Should a landlord die without 
having appointed an executor, a distress for rent made 
after his death, and before any grant of letters of admi- 
nistration, cannot be justified. 

A husband possessed of premises in right of his wife 
may distrain for her rent during her life, and after her 
death, no matter when it becomes due. 

Mortgagees who give notice of their mortgage to the 
tenants in possession under a lease or letting made pior 
to the mortgage, may distrain for all rent due, either 
before the date of the notice or subsequent to it. 

A mortgagee, however, cannot distrain upon tenants 
who have entered after the execution of the mortgage, 
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though be may set aside their leases and agreements, 
and evict them. He is not the landlord, still he may 
receive rent and if it be paid under a threat of eviction, 
the tenant is entitled to be allowed the sum in account 
against the mortgagee, who is his landlord. 

A sequestrator is empowered to levy distress in his 
own name, for the recovery of tithes, &c., payable to the 
incumbent of the sequestrated benefice. 

A distress can only be levied when there is an actual 
demise for a fixed rent. If the tenant enter under a 
mere agreement for a lease, and nothing is said or done 
about payment of rent, the landlord has no right to dis- 
train, he must bring his action for use and occupation. 
Thus, where a tenant entered under an agreement con- 
taining stipulations for a lease, at £25 per year, and an 
engagement by the landlord to complete certain erections, 
which are never completed, and no rent was paid ; but the 
tenant upon being called on, after some years' occupation, 
said that he was ready to pay upon the erections being 
completed, and an allowance made to him for some 
repairs ; it was held that a demise at a certain rent could 
not be implied — so as to entitle the landlord to distrain. 
In a case where a tenant entered a farm under an oral 
agreement for a lease for ten years, and though the 
period for paying rent was settled, it did not appear 
what was the amount to be paid, and the lease was never 
executed, but the tenant occupied according to its pro- 
posed terpas, and paid a certain rent for two years — it 
was held that the landlord might distrain. A rent of a 
specified sum per cubic yard of marl dug, and a specified 
sum per thousand bricks, made from clay, dug from land, 
is a rent that may be ascertained with certainty, and 
therefore may be distrained for. When the tenant 
covenanted that he would not sell hay off the premises, 
under a penalty of two-and-sixpence per yard of the hay 
sold, to be recovered by distress, as for rent in arrear — ^it 
was held that this was a penalty recoverable by distress, 
as for rent, and not as a rent. 

If a landlord gives notice to quit, and his tenant holds 
over, but nothing is done to show that a new tenancy is 
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created, the landlord cannot distrain for rent that be- 
comes due after the expiration of the notice ; and if he 
has done anything to rebut the presumption of an existing 
tenancy — by treating the tenant as a trespasser, for ex- 
ample — he cannot afterwards distrain upon him. 

No distress for rent can be made but within twenty 
years next after the right to make it occurred, and no 
more than six years' rent can be distrained for, unless 
the tenant has made some acknowledgment of its being 
due, such ttB will satisfy- the conditions of the Statute of 
Limitations. 

After an act of bankruptcy only one year's rent 
m^y be distrained for ; but prior to it, the landlord may 
seize for all that is due. In like manner, only one year's 
rent can be recovered by distreaa after the arrest of an 
insolvent. In either case the landlord may prove as a 
creditor for the overplus. 

The goods of a bankrupt may be seized for a year's 
rent whilst they are in possession of the Messenger of the 
Court. 

2. How a Distress is made, andwhat Things may he levied, 
— A distress "w&s considered anciently &s & plec^e tuken 
by the landlord to compel his tenant to perform the 
service or duty required of him, which pledge was to be 
returned in the same condition as when taken, upon the 
fulfilment of the duty. It could not be sold ; conse** 
quently, growing crops, slaughtered animals, &c., were 
not the subject of distress. All this is now altered by 
Act of Parliament ; and it may be accepted as a general 
rule, that all movables and personal effects that are 
found on the demised premises, no matter to whom they 
belong, may be taken under a distraint for rent and 
sold ; the reason for this being that the landlord has a 
lien upon them in respect of the premises in which they 
are found, not in respect of the person whose property 
they may be. 

Before a distress can be levied, the rent in arrear 
must be demanded on the premises, after it has become 
due, which is not until after the day following that on 
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which it is payable. This having been done, should the 
landlord's claim be unsatisfied, he calls in a bailiff, to 
whom he gives a writing called a " warrant of distress," 
which may be couched in the following terms : — 

To Mr. Z, my bailiff. 

I hereby authorize and require you to distrain the goods and 
chattels (and growing crops) in and upon the dwellibg-hoase or 
farm or lands and premises of ii B^ in [if a dwelling-house, likewise 

stating street and number] the parish of , in the county of 

, for £ s. — d,, being years' [or quarters', months*, 

or weeks'] rent due to me for the same at last, and to proceed 

thereon for the recovery of said rent as the law directs. 

Yours, &c, 

\%t My, 1859. C. D. 

The bailiff, accompanied by the landlord or his agent, 
enters the premises upon which the rent is due^ during 
the day-time (if a house, the outer door may not be 
broken open ; but when this is once passed, inner doors, 
cupboards, <&c., may be forced), and seizes the goods 
therein. It is not necessary that he should have actual 
manual possession of them all ; if he touch an article, 
and declare thai he takes it as a distress in the name 
of all the rest, or merely state that it is his intention 
to levy what is to be found, it is enough. An inventory 
of things deemed sufficient to realize the rent distrained 
for, and the costs of the distress, is then made, and a copy 
of it, together with a notice of the fact of the distress 
having been made, of the goods specified in the inventory 
having been taken, of the amount of rent for which they 
are taken, and the day upon which this and the costs 
must be paid or the goods replevied (i.e., returned to the 
tenant upon his giving an understanding to dispute the 
validity of the distress), is served upon the tenant per- 
sonally, or left at his house, or stuck up in some promi- 
nent place on the premises. 

The notice may be in the following terms : — 

To Mr. A Bf and all whom this may concern. 
Take notice, that I, Z, as bailiff to Mr. C D, your landlord, have 
this day distrained on the premises above mentioned the goods and 
chattels set forth in the above inventory, for £ s. — d., being 
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^— years* rent due to the said C D at last for the said pre- 
mises ; and that unless you pay the said rent, wilh the charges of 
distraining for the same^ within five days from the date hereof, the 
said goods and chattels will be appraised and sold according to law. 
(If the goods are not impounded on the premises, the place to which 
they have been removed must be stated.) 
l8t July, 1859. (Signed) Z. 

In making the inventory, care must be had that only 
sufficient to cover the rent and costs is seized, otherwise 
the landlord will be liable to an action for damages, on 
the score of excessive, distress. If less than will defray 
these charges is taken, the landlord may return for more. 
No articles that are not strictly distrainable may be 
included. Fixtures, even although they are such as the 
tenant may remove at the end of his term, are privileged 
against distress, so also are all articles the property of 
strangers which are left with the tenant solely to be dealt 
with in the way of his trade ; such, for example, as a 
watch sent to be regulated at a watchmaker's, cloth given 
to a tailor to be made up, a horse left at the forge to be 
shod, &c. But when the property of a third person is 
on the premises, otherwise than in course of manufacture 
or trade, the exemption does not extend to them. Thus, 
a coach and horses standing at livery, a threshing-machine 
hired, but not at work, casks left at a public-house till 
the beer is consumed &c., may be distrained. Things 
in actual use, such as the horse which a man is actually 
riding, the apparel that one is wearing, &c., and the 
property of strangers in their own possession or that of 
their servants or agents, such as the horse of a visitor 
tied to a gate, a boat in the charge of the owner's 
crew, &c., the goods of a guest at an inn, cattle pastured 
in afield for one night on their road to a fair or market, 
things in the custody of the law, money, unless it be en^ 
closed in a bag or purse, articles of a perishable nature, 
such as meat, milk, cream, fish, fruit, &c., animals in a 
wild state, and, lastly, the goods of an ambassador are 
exempt from seizure under a distress for rent. But 
cattle that are regularly fed upon the land by agreement, 
or that stray upon it by reason of the negligence of their 
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owners, growing crops of com and grass, hops, roots, 
fruit, pulse, or other products of the land, are distrainable. 
These latter, however, must be gathered when ripe, and 
not before. When cut thej must be stored in a bam 
or other place of safe deposit on the premises, or as 
near to them as may be, and then, after a- week's notice 
to the tenant of the place of deposit and intended sale, 
they may be sold like any other article distrained upon. 
There are some things which are " conditionally privi- 
leged," that is to say, they may not be taken if there be 
others on the premises which form a sufficient distress. 
In this category are included beasts of the plough, and 
the tools and instruments of a man's trade, such as the 
loom of the weaver, the lathe of the turner, and agri- 
cultural implements, &c. 

I have said that the seisure must be made upon the 
premises, in respect of which rent is due, but should any 
tenant fraudulently carry his goods off his premises, to 
prevent the landlord from distraining the same, the 
landlord may take those goods within thirty days, where-' 
ever they may he found, unless in the mean time they 
have been sold to a hand, fide purchaser. This law 
applies only to a tenant's own goods, and does not affect 
the property of a lodger. When goods are fraudulently 
removed, and are placed in any house, locked up or 
otherwise secured, the landlord or his agent may, with 
the assistance of a peace officer (in the case of a dwelling- 
house, after oath being made before a magistrate, of a 
reasonable ground to suspect that such goods are con- 
cealed in it), break open the house, &c., in the day-time, 
and distrain the goods. The tenant, or any person 
assisting him in carrying away or concealing goods, is 
liable to forfeit to the landlord double their value, to be 
recovered, when it exceeds £00, by action of debt, and 
when below that sum, by summary proceedings before 
two justices, who have power to commit the offender to 
prison for six months if the money be not paid, and no 
sufficient distress can be found. 

As soon as the articles are seized, and the inventory is 
completed, the landlord may remove the goods off the 
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premises to any convenient place of security, where they 
are "impounded" Should it be found advisable to let them 
remain where they are, he may select any part of the 
premises, or even the whole^ without the tenant's consent, 
as a place of impounding, but may only use it for five 
days. The usual course, when the distress remains on 
the premises, is to leave a man in possession, but if this 
be not done, they are still " impounded," and in custody 
of the law. Should the tenant then remove them, he 
may be indicted for "poundbreach," and the value of the 
goods may be recovered of him in an action at law, even 
though the distress may be wrongful, and no rent due. 
If cattle be taken, they must be driven off to an open 
pound within three miles of the place of distress, and if 
the owner do not provide them with food, the landlord 
must. Although the latter may not consume the pro- 
duct of a distress, he may milk cows and goats, sinco 
doing so is essential to the health of the animals. 

We now come to the sale, which is to take place 
after five days from the seizure, unless the goods are 
replevied — the rent paid — or the landlord has acceded 
to his tenant's request to be given more time for pay- 
ment. The mode of sale is settled by the statute 2nd 
William and Mary, stat. 1, c. 5. s. 3, which provides 
that the distrainer may, with the assistance of the 
sherift' or under-sheriff of the county,* or a constable of 
the hundred, parish, or place where the distress was taken, 
cause the same to be appraised by two sworn appraisers 
(whom the sheriff, under-sheriff, or constable are autho- 
rized to swear), and after sueh appraisement may sell the 
same towards satisfaction of the rent, and the charges of 
the distress and appraisement, leaving the overplus (if any) 
in the hands of the said sheriff, under-sheriff, or constable, 
for the owner's use. 

The broker who makes the distress cannot be one of 
the appraisers. These officers must be of proper compe- 
tence ; they must value each article separately, and then 
endorse the inventory with a signed memorandum of the 
total value. After this is done, the goods may be sold in 
any order of precedence, by auction, or private contract. 
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It is not unusual for the appraisers to buy them at their 
own valuation — for the law relies upon them, they having 
been sworn to do justice. A receipt at the bottom of 
the inventory is generally considered a sufficient dis- 
charge ; but if the distress be of considerable value it is 
prudent — for the better proof of the transaction — to 
have a proper bargain and sale between the landlord, the 
appraisers and the person who swears them, and the 
purchasers. The original inventory, with the signed 
valuation, forms the " appraisement," which must be 
stamped, and (if demanded) given up to the tenant. 

The charges for levying a distress, where the rent 
demanded does not exceed £20, are as follows : — 

8. d. 

For levying the distress 3 

Man in possession 2 6 per diem. 

Appraisement 6 in the pound 

Advertisement, including stamp 10 

Catalogues, sale and commission and delivery of goods to pur- 
chaser, Is, in the pound on the net produce of the sale. 

Any tenant who is charged more than as above may 
recover, by summary proceeding before two justices, 
treble the amount of the overcharge from the broker, or 
from the landlord, should he have personally interfered 
with the distress. 

In distresses for more than £20, there is no fixed 
scale of charges (the general practice, however, appears 
to be to allow 1*. in the pound for the levy, and Ss, Gd. 
a day for the man in possession). 

In addition to his right of distress, the landlord may 
recover his debt by action at law, in the superior oV 
county courts, according to the sum sought to be 
recovered. 

3. Sow a Distress may be avoided. — A landlord 
may not distrain after a tender of his rent ; and 
if a seizure has been made, and the tenant tender 
the arrears and costs before it is impounded, when it 
IS no longer in the custody of the landlord or his 
bailiff, but in that of the law, it must be delivered back. 
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The taking was lawful, but the detaining is illegal ; and 
the tenant may maintain an action against the distrainer 
should he persist in levying. A tender of rent may be 
made on a Sunday. 

If no rent whatever be due, the tenant may bring an 
action of replevin in the superior courts, if his landlord's 
title comes in question; but otherwise, in the county 
courts. As a preliminary to so doing, he enters into a 
bond with two sureties, in such a sum as will cover the 
rent and costs of the distress, and likewise the costs of 
the action, binding himself to prosecute it without delay. 
Thus, replevying or substituting one pledge for another, 
he gains re-possession of his goods. 

4. The Tenanfs Bemediesfor an Improper Distress. — 
The improper distresses for which a tenant may seek 
a legal remedy are these : — 

1. An irregular Distress. 

2. An excessive Distress. 

3. An illegal Distress, 

1. I have stated how the proceeding in a distress may 
be conducted according law; it will be sufficient, therefore, 
for me to add that any departure from them, where 
the landlord has a riglit to distrain, constitutes an irre- 
gular distress, for which the tenant may recover damages, 
apportioned to the loss and inconvenience which he has 
actually sustained. 

The action may be brought either in the superior or in 
the county courts ; if in the latter, no more than £50 
can be recovered. The person who was guilty of the 
irregularity must be made the defendant. The landlord 
is not responsible for the wrongful acts of his bailiff or 
agent, unless it can be shown that he was present, and 
joined in them when committed, or subsequently ratified 
them. 

2. An excessive Distress. — This is occasioned by the 
landlord taking more things than are reasonably com- 
petent to realize his demand; but if there be only one 
thing on the premises he may seize it, no matter how 
much its value may exceed the required sum. It is not, 
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however, an ezoessive difltress if the landlord elaitns 
more rent than is actuallj due. The lemedj' is by action 
at law, as before. 

3. An illegal Distress. — A distress is illegal when the 
distrainer has no right at all to make it — as when he is 
not the reversioner of the term ; where there is no fixed 
rent ; if the money due has been tendered before im- 
pounding ; or if there be actually none owing, &c. The 
tenant's remedy is by action, either of trespass against 
the landlord, or to recover back from him the sum 
realized by sale. If no rent was in arrear, or due, he 
may recover double the value of the goods that have 
been seized. 

In the metropolitan district a tenant has a summary 
remedy for any and all of these improper distresses, 
when the rent is under a certain sum. The statute 
2 & 3 Vict. c. 71, s. 39, enacts, " That on complaint 
made to any of the police magistrates, by any person 
who shall, within the metropolitan district, have occu- 
pied any house or lodging by the week or month, or 
where the rent does not exceed the rate of £15 by the 
year, that his goods have been taken from him by an un- 
lawful distress, or that the landlord or his broker or agent 
has been guilty of any irregularity or excess in respect of 
such distress, it shall be lawful for such magistrate to 
summon the party complained against ; and if^ upon the 
hearing of the matter, it shall appear to the magistrate 
that such distress was improperly taken, or unfairly dis- 
posed of, or that the charges made by the party having 
distrained, or attempted to distrain, are contrary to law, 
or that the proceeds of the sale of such distress have not 
been duly accounted for to the owners, it shall be lawful 
for the magistrate to order the distress so taken, if not 
sold, to be returned to the tenant on payment of the 
rent which shall appear to be due, at such time as the 
magistrate shall appoint ; or, if the distress shall have 
been sold, to order payment to the said tenant of* the 
value thereof, deducting thereout the rent which shall 
so appear to be due — such value to be determined by 
the magistrate ; and such landlord or party complained 
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against, in default of compliance with such order, shall 
forfeit to the party aggrieved the value of such distress, 
not being greater than £15, such value to be determiued 
by the magistrate. 



We have now to consider the payment of Eafes and 

It is a general principle that the occupier of premises 
is primarily liable to bear all public impositions, such as 
parliamentary taxes, poor-rate^, paving, lighting, watch- 
ing, sewer-rates, water-rates, highway-ratw, and county, 
borough, and church rates. 

The taxes imposed by Parliament upon houses and 
premises are at present three in number, viz., the land- 
tax, the property-tax, aad the house-duty. The tenant 
has to pay the two first of these, but is empowered 
to deduct the amount irom the nexi rent that becomes 
due to his landlord, but &om no other. The last he is 
himself answerable for. This duty was imposed in lieu 
of the window-tax by the statute 14 & 15 Vict. c. 36, at 
the rate of sixp^ice in the pound, on dwelling-houses 
occupied by persons in trade, publicans and beer-house 
keepers ; also on farm-houses worth £20 a year. On all 
other houses it is ninepence in the poimd; but no 
market g£u*den, or nursery-ground occupied by a market 
gardener or nurseryman i» the wa^ of trade, is included 
in the valuation of dwelling-houses and premises in 
charging these duties. 

Poor-rates are generally paid by the tenant, but the 
landlords of houses that have been let at rents not ex- 
ceeding £20, nor less than £6 per annum, for terms less 
than a year, or at rents payable at less than quarterly 
periods, may be rated by the vestry of the parish, instead 
of the occupiers. 

When the rent is less than £6, and the house is let 
by*the year, then the vestry may rate the owners to the 
poor and highway rates at three-fourths of the amount at 
which such tenements are rateable. Nevertheless, the 
goods of the tenant may be distrained upon for such of 

M 2 
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these imposts as become due during their occupation^ 
but they may deduct the sum so levied from their rent. 

Favmg, Ughting, and watching rates are almost always 
paid by the tenant. 

Sewer-rates may be imposed upon either landlord or 
occupier. 

The water-rates of houses, the annual value of which does 
not exceed £10, are charged* upon the owners. When 
the yearly rent exceeds that sum, the tenant is liable. 

Chttrch-rates are also charged upon the tenant ; but it 
must be borne in mind that no church-rate the validity 
of which is questioned can be levied until it is finally 
confirmed. 

Of these rates, the poor, county, and church rates are 
personal imposts upon the tenant, and can be recovered 
only from him, but the remainder and the assessed taxes 
are charged upon the premises, which are liable for their 
payment. The tenant, therefore, should be very careful 
to inquire whether they have been discharged before he 
takes the house or land. The safest, and certainly the 
simplest plan upon his part, to avoid subsequent annoy- 
ance, is to require a written indemnity from the landlord 
against all arrears of taxes and rates. 

Should a tenant occupy a house, land, or other pre- 
mises for part of a year, and then leave ; another tenant 
succeeding, each is liable for poor and sewer rates 
assessed upon the premises, in proportion to the time he 
occupied taem. 

Such are the general rules which govern the liability 
of landlord and tenant in respect of taxes and rates. The 
parties may modify them as they please by express agree- 
ment between themselvea, but their position as regards 
the Crown, the county, borough, or parish" authorities, 
or the commissioners entitled to collect the rates and 
taxes, remains unaltered. The tenant is primarily re- 
sponsible for them, and his goods may be seized and sold 
to defray them. 

A covenant to pay taxes generally, includes all parlia- 

* 10 & 11 Vict. c. 17, s. 22. 
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mentary taxes that at the commencement of the tenant's 
term are in force, or that may be imposed during its 
continuance. If a lease be made for years, and the 
tenant covenant to pay rent " free and clear from all 
manner of taxes, charges, and impositions whatever," he 
is bound to pay the whole rent without any deduction, 
for any old or new tax, charge, or imposition whatever. 
A sewer-rate, although imposed under the sanction of 
an Act of Parliament, is not a " parliamentary" tax. If 
a lessee covenant to pay ''all taxes, charges, rates, 
tithes, or rent-charge in lieu of tithe-dues, and duties 
whatsoever, as then were, or should at any time there- 
after, during that demise, be taxed, charged, assessed, or 
imposed upon the said demised premises," his liability is 
not confined to the payment of rates payable by the 
landlord, but extends to that of all rates then imposed 
upon him in respect of his occupation, and all future 
rates which might be charged upon the land itself By 
the 73rd section of the Act imposing the property-tax, 
however, it is provided " that no contract, covenant, or 
agreement between landlord and tenant, or any other 
person, touching the payment of taxes and assessments 
to be charged upon their respective premises, shall be 
deemed or construed to extend to the duties charged 
thereon under this Act, nor to be binding contrary to 
the intent and meaning of this Act ; but that all such 
duties shall be charged upon and paid by the respective 
occupiers, subject to such deductions and repayments as 
are by this Act authorized and allowed, and all such 
deductions and repayments shall be made and allowed 
accordingly, notwithstanding such contracts, covenants, 
or agreements." 

If a tenant covenant to pay taxett and rates, &c., and 
fails to do so, his landlord is not likely to suffer, because 
the amount will be levied out of the tenant's goods ; but 
if the promise is on the part of the landlord, the tenant 
has to sustain the burden occasioned by the breach. 
He is bound to pay, but has several modes of enforcing 
the performance of his contract against the defaulting 
landlord. He may deduct the sum he has paid out of 



166 LAlTDLOBiy Ain^ TIBVATSPS. 

his neivi reuft, if it be less than the armount of rent due ; 
and^ if the corenant wa» in a deed under seal, he may- 
bring an action for its breach, in which he may recover 
not only the sum he has actually had to pajy, but damages 
for any loss of credit, &c., and inconTenience that he 
may ha<7e sustained. He may sue his landlord for the 
amount he has paid in his name, or, if sued by him for 
rent, may claim such sum in reduction of the demand. 

When a tenant is entitled to make any deductions out 
of his rent, he must make them out of that of the ettr- 
rent year. If he has voluntarily paid bis rent in full for 
a considerable time, without deducting a landlord's tax, 
he can neither recover it back by action nor subsequent 
deduction, or plead it by i9«f of ero8» claim in any action 
brought a^inet him by his landlord. 

There is no implied covenant upon the part of a land- 
lord who has let houses or premises, thait they are reason- 
ably fit for habitation, or to be occupied, or that they 
will endure for the term for which they are eternised. The 
person applying for the lease or holding, as I have already 
stated, must use his wits, and make an investigation 
before becoming the tenant, and no subsequently dis- 
covered defect, unless concealed by fraud, will justifjr him 
in repudiating his bargain. " We are aU of opinion," 
said Mr. Baron Parke, on delivering the- judgment of the 
Court of Exchequer in an important case upon this point, 
*^ that there is no contract, still less a condition, implied 
by law, on the demise of real property only, that it is 
fit for the purpose for which it t& let. The principles 
of the common law do not warrant such a position f and 
though in the case of a dwelling-hofise taken far habita- 
tion, there is no apparent injustice in inferring a con- 
tract of this nature, the same rule must applj to land 
taken for other purposes, lor building upon or for cty.* 
tivation, and there would be no limit to the inconvenience 
that would ensue. It is much better to leave the parties 
in every case to {H*otect their interest themselves by 
proper stipulations, and if they really mean a lease to 
be void, by reason of way unfitness in the subject for the 
purpose intended, they should express that meaning.'* 
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This law applies to a demise of real property wahj, and 
not to the hiring and letting of furnished houses and 
apartments, in which the contract is of a mixed nature, 
partly for an interest in the land upon which the building 
stands, and partly for the loan of chattels, i^., the fur- 
niture and utensils that it contains. There is an implied 
warranty on the part of landlords of lodgings and ready- 
furnished houses, that they are reasonably fit for habi- 
tation, and should the furniture turn out to be worthless, 
or encumbered with a nuisance of so intolerable a nature 
— such as vermin — as to render it uninhabitable, the 
tenant may depart without warning, and need not pay 
any rent. But where an t^furnished house which was 
let, together with a garden^ was found to be infested with 
bugs, the contrary rule was applied. 

There is an implied contract on the part of erery land- 
lord, to give his tenant the quiet enjoyment of the de- 
mised premises, and, on the part of the tenamt^ to use 
them in a proper, tenant-like manner. 

We now come to the subject of Mepairs, wkieb is a rery 
important one. 

Where no agreement or stipulation respecting repairs 
has been entered into^the tenant is always liable for 
them. The landlord is under no obligation to undertake 
them unless he has bound himself by contract to do so. 
Even when there is an expressed contract for qxuet en- 
jc^ment of the premises, and they are burned down by 
no fault of the tenant, and being insured by the landlord, 
he has received the money from the insurance office, 
he cannot be compelled to rebuild them. More than 
this, his rent will still go on accruing dne, and must be 
paid, though the premises in respect of whidi it is pay- 
able are destroyed. 

The law, however, has proportioned the obligation to 
repair to the interest which tenants enjoy, as it would be 
yery unjust that a tenant-at-will, or for a short period, 
should be subject to the same expenses as one who holds for 
life, or for a long term of years. Eepairs, are therefore, 
divided into two kinds. Substamtial repairs, aa those to the 
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main walls, timbers, and roofs of buildings ; and ordinary 
repairs, which affect the reparation of doors, windows, 
banisters, &c. A tenant for life is obliged to keep the 
buildings on the estate in substantial repair, but of a 
tenant from year to year, only ordinary repairs are re- 
quired. The latter must keep the premises in a fair, 
ten an table state, wind and water tight, so as to prevent 
decay ; he is not compellable to make good the ravages 
of fire or accident, unless, indeed, such were occasioned 
by his own negligence. With regard to fires, it is 
enacted by the statute 14 G-eo. III. c. 78, " that no 
action, suit, or process whatever shall be had, maintained, 
orprosecuted against any person in whose house, chamber, 
stable, barn, or other building, or on whoso estate, any 
fire shall accidentally begin." The efiect of this pro- 
viso, however, may be avoided by express agreement 
between landlord and tenant, and it does not apply 
to fires that have arisen through negligence. 

In town leases, the tenant usually covenants to keep 
the premises in good repair generally, to repair party- 
walls, pavements, glass-windows, and sashes, whenever 
occasion shall require ; to paint the inside and outside 
wood and iron work once in a certain number of years 
agreed upon ; to empty and cleanse at proper periods the 
privies, drains, and cesspools ; and at the end of his term 
peaceably to leave the premises, and the party-walls, 
windows, &c., well repaired, together with all doors, locks, 
bolts, shelves, &c., which, at the time of the demise or 
during the term, have been fixed or fastened to the 
premises. But of course the arrangements in this re- 
spect between landlord and tenant, vary according to the 
circumstances of the case. 

In deciding the extent to which either a landlord or 
his tenant is bound to repair, the condition of the 
premises at the time of the demise must be taken into 
consideration. 

Where a very old house is demised with the usual 
covenants to repair, and yield up in repair, it is not 
meant that the house should be restored in an im- 
proved state, but that the tenant should keep it, by 
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timely expenditure of care and money, in tbe same 
condition in which he entered it. But a covenant to 
keep a house and outbuildings in good repair, order, 
and condition, will oblige a tenant to put them in that 
condition, if not so when demised ; but still the extent 
of the repairs to be done by him must be measured by 
the class and age of the buildings. 

A general covenant to repair and deliver up in repair, 
extends to all buildings erected during the term. Thus, 
should I have a house and grounds, and erect a cottage 
for my gardener on the latter, I must keep and leave it 
in good repair, and even should it be burnt down, I must 
restore it. So also with regard to the buildings actually 
demised to me ; if they are destroyed, and I am bound 
• by my lease to keep, and deliver them up in good repair, 
I must of course rebuild them. To avoid the hardships 
that might easily arise under this rule, it is usual to 
make an express exception with respect to repairing 
damages occasioned by fire, flood, or tempest. 

A tenant who is bound to repair, must make his 
repairs when, and as they are required, or a reasonable 
time afterwards. It is not sufficient if he patch up the 
house just at the last before leaving it. He is liable to 
an action if at any time during his tenancy, it is out of 
repair, 

A landlord has no right to enter his tenant's premises 
to repair them without some stipulation to that effect. 
"Where premises which were under-let became out of 
repair, and the superior landlord gave notice to his im- 
mediate tenant to repair them, at the peril of forfeiting 
his lease, and the under-tenant, after receiving notice to 
repair from his lessee, neglected to do so, whereupon 
the middle man, in order to avoid a forfeiture of his 
entire estate, entered on the premises and put them in 
tenantable repair ; it was held, that although he might 
be a trespasser for so doing, yet that he could recover 
from his tenant the whole expense so incurred. The 
landlord has no right to enter his tenant's premises to 
see if they are kept in due repair, unless power be 
reserved to do so. 
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When it is contracted to keep preixii«eft in hahHable 
repair, thej most be kept in a state reaeonablj fit for 
the occupation of the claH of peracmt likelj to inhabit 
them. 

Should a landlord covenant to do repaizs, his neglect 
to perforin them will not entitle the tenant to throw up 
his lease, neither may he perform them himself, and 
deduct the cost firom his rent ; hia remedy is by action for 
Inreach of contract. 

A tenant should be careful to make no alterations in 
the demised premises without the express written per- 
mission of the landlord. He is bound to deliver them 
iqi in the same condition^— ordinary wear and tear 
excepted — ^in which he entered them, and even should he 
have made what may in £act be deemied an improvement, ' 
he will have to pay for dilapidations^ 

In farming leaaes, although nothing is expressed on 
the suhject, the tenant ie under sn implied contract to 
cultivate the land according to the course of good 
husbandry, and the custom of the country ; not to cut 
down timber trees,* and g^ierally to commit no waste ; 
but it is always prudent to specify in the lease or agree- 
ment what is, or what is not,, to be donCr It is not an 
easy thing to define what is ^^good busbrndry," in all 
respects. The customs of the country may be very 
difficult to prove^ and modern science may show that 
they are prejudieial to the soil, and point out more pro- 
fitable and better modes of fiEirming the property. 
Therefore, landlord and tenant should agree beforehand 
aa to the course pursued, and leave nothing unsettled 
that may lead to litigation. 

Should it come to the knowledge of a landlord, that 
his tenant is about to commit some serious act of waste, 
he may apply to the Court of Chaneery for an injunction 
to prevent its commission. 

In the metropolitan police district, a magistrate is 
empowered to award compensation not exceeding £15, 

* Such trees only as are iraed in building are timber trees — thus, 
the oak, ash, and elm, are such in all places. 
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in cases of wilful injury done by tecMuits to houses or 
furniture, if complaint be made within one month next 
after the coiftmission of the offence, or the end of the 
tenancy and occupation. 

Lodgers are answerable only for such repairs as have 
been rendered necessary by their own negligence. They 
are not responsible for the ordinary wear and tear of the 
premises or furniture. 



I now come to the subject of Ma:turet, 

Whatever is fixed to the freehold (that is to say, to 
the soil or fabric of a building), becomes a part of it, and 
is subject to the same rights of property as the land 
itself. Whenever a tenant has permanently afSxed any- 
thing to the demised premises during his term, he can 
never again sever it without the consent of his landlord. 
Ey making it a part of the freehold he has abandoned 
all further right to it, and must keep it in proper repair 
aa though it were part of the premises originally let 
to him. 

In order, however, to bring this rule into operation, 
the improvement or addition in question,, must be affiled 
to the freehold, by being sunk into the soil, or perma- 
nently attached to the buildings upon iL Things that 
rest upon the ground, or are only slightly attached to 
walls, &C., may be removed. Thus, even such large 
erections as barns, granaries, sheds, mills, &c.y if built upon 
blocks or pillars, or that rest upon the ground by their 
own weight, are not fixtures, and may be taken away 
by the tenant at the end of his term, like any other 
movable. 

In the present state of the law, it is very difficult to 
say what things are fixtures, and what are not, it all 
depends upon the purpose for which they are intended, 
and the manner in which they are erected or fastened. 

To the general rule above stated there are some excep- 
tions, not founded, indeed, upon any settled principles, 
but created by the disposition of our judges to modify as 
far as was practicable to the exigencies of modern life. 
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this relic of the old feudal law ; and to remove some of 
the hardships its rigorous enforcement could not fail to 
impose upon tenants. The exceptions embrace three 
classes of chattels which I will consider in this order : — 

1. Fixtures for the Purposes of Trade. 

2. Fixtures for Agricultural Purposes, 

3. Fixtures for the Purposes of Ornament. 

1. Fixtures for the Purposes of Trade. — A tenant 
may remove anything that he has fixed to the free- 
hold (if the removal be not contrary to any prevailing 
practice), when the articles can be separated with- 
out causing material injury to the estate, and where in 
themselves they are chattels, or at least have in sub- 
stance that character, independently of their union with 
the soil ; in other words, where they may be removed 
without being entirely demolished, or losing their essen- 
tial character or value.* 

Another test of what is or is not a trade fixture, is 
this : was it erected for the permanent and substantial 
improvement of the dwelling, or merely for a temporary 
purpose, or the more complete enjoyment and use of it 
as a chattel ? Take, for example, the case of a grocer who 
throws out a new front to his shop with plate-glass 
windows, and erects a steam coffee-mill upon his premises. 
The new front is let into the foundations of the house, 
and 'cemented to the walls, the new mill is fastened with 
screws to the beams above, and by stanchions sunk into 
the stone flooring below, firmly secured by molten lead 
being poured into the holes. The shop front is fixed to 
the freehold, it cannot be removed without demolition ; 
it is erected as a permanent, and substantial improve- 
ment, and as such it must remain. The steam coffee- 
mill is also fixed to the freehold, but it is there for the 
purposes of trade, and is attached to the freehold merely 
to give it the necessary stability. It is a chattel as it 
stands, not a part of the premises, being only fixed to them 
that complete use of it may be had. So, in like manner, 



* Amos on ** Fixtures. 
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cider-mills, steam and water engines in collieries, stockijig- 
knitting frames, cotton-spinning mules, vats, salt-pans, 
soap-boilers, &c., fixed and used for the purposes of trade, 
as well as the houses and sheds erected over them for 
their protection, are all deemed tenants' trade fixtures, 
and mav be removed. If, however, the demised premises 
have been substantially and extensively added to; if 
such things as lime, pottery, and brick kilns, wind or 
water mills, work-shops, store-houses, furnaces and fines 
of smelting or glass houses, stoves, and floors of smelting, 
houses, &c., have been added, although solely for the 
purposes of trade and manufacture, they become part of 
the freehold. 

Sometimes an erection is half movable and half not. 
Thus, a tenant who had sunk a stone foundation into 
the soil and on it (secured by movable pins) had placed 
a barn, was allowed, upon the expiration of his lease, to 
take away his barn, but not the building on which it 
rested. Again, there are things which are fixtures re- 
movable with some persons and not with others. Thus, 
a gentleman who builds a conservatory against his house, 
and plants trees and shrubs in his garden, may not pull 
down the one nor dispose of the other ; but a nurseryman 
^ho does the same thing to a far greater extent; may re- 
move and sell his stock, though growing in the earth, and 
also the erections which he has made for the purposes of 
his trade. 

Those things which are necessary parts of fixtures, and 
in the absence of which that to which they belong is 
deprived of its use and value, are, though frequently 
completely severed from the freehold, fixtures in them- 
selves. Thus, keys of locks fastened in doors, &c., are 
fixtures. 

2. Fixttires for Agricultural Furposes, — The law' 
relative to these is contained in the Statute 14 & 15 
Vict. c. 25, s. 3, by which it is enacted, " That if any 
tenant of a farm or lands shall, after the passing of this 
Act, with the consent in writing of the landlord for the 
time being, at his own cost and expense, erect any farm- 
building, either detached or otherwise, or put up any 
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other building, engine, or machineiy, either for agricul- 
tural purpofies or for the purpose of trade and agricul- 
ture (which shall not have been erected or put up in 
pursuance of some obligation in that behalf), then all 
such buildings, engines, and machinery, shall be the pro- 
perty of the tenant, and shall be removable by him, not- 
withstanding that the same may consist of separate 
buildings, or that the same or any part thereof may be 
built in or permanently affixed to the soil ; so that the 
tenant in making such removal do not in anywise injure 
the land or buildings belonging to the landlord, or other- 
wise do put the same in like plight and condition, or as 
good plight and condition, as the same were in before the 
erection of anything so removed. Provided, nevertheless, 
that no tenant shall, under the provision last aforesaid, 
be entitled to remove any such matter or thing aforesaid 
without first giving to the landlord or his agent one 
month's previous notice in writing of his intention so to 
do, and thereupon it shall be lawful for the landlord, or 
his &gent on his authority, to elect to purchase the 
matters or things so proposed to be removed, or any of 
them, and the right to remove the same shall thereby 
cease, and the same shall belong to the landlord ; and the 
value thereof shall be ascertained and determined by two 
referees, one to be chosen by each party, or by an umpire 
to be named by such referees, and shall be paid or allowed 
in account by the landlord who shall have so elected to 
purchase the Bame." 

3. MxttM'es for the Pitrposes of Ornament — These 
have long been allowed to oe taken away by the tenant 
at the expiration of his lease, but if erected as per* 
manent improvements they must remain. Thus, car- 
pets, looking-glasses, bookcases, window-sashes, that are 
neither hung nor beaded into the frames, but merely 
fastened across them by laths to prevent them falling 
out, pumps only slightly attached to the premises, &c^ 
belong to the tenant and may be removed. But a con- 
servatory erected on a brick foundation, affixed to and 
communicating with rooms in a dwelling-house by win- 
dows and doors, cannot be removed. 
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The following list of tbings that have been held to be 
and not to be removable I have taken from Mr. Gfaitty's 
work upon the Law of Contracts : — 



I. LIST OF THnreS HELD NOT TO BB BEMOVABLB. 



Ale-house bar. 

Bams fixed in the ground. 

Beast-house. 

Benches. 

Box-borders.* 

Carpenters* shop. 

Cart-house. 

Chimney-pieces (not ornament' 

al). 
Conservatories. 
Doors. 
Dressers. 
Flowers.* 
Fold-yard walls. 
Fruit-trees.* 
Fuel-house. 



Glass windows. 

Hearth. 

Hedges. 

Improvements (permanent). 

Jibs. 

Keys. 

Locks. 

Millstones. 

Partitions. 

Pigeon-house. 

Pineries (substantially attached). 

Pamp-house. 

Racks in stables. 

Strawberry-beds.* 

Trees.* 

Waggon-house. 



II. LIST OP THINaB HBLD BEMOVABLE (NOT BEING TRADE 

nXTUBES). 



Arras hangings. 

Bam set on blocks. 

Beds fastened to oeiling. 

Bells. 

Bins. 

Blinds. 

Book-cases. 

Buildings set on blocks^ rollers, 

pillars, &c. 
Cabinets. 
Chimney-backs. 
Chimney-glafisea. 
Chimney-pieces (ornamental). 
Cider-mills. 
Cisterns. 
Clock-< 



Coffee-mills. 

Cooling- coppers. 

Coppers. 

Cornices (ornamental). 

Cupboards. 

Dutch bams. 

Furnaces. 

Furniture, fixtures put up as. 

Granary, on pillars. 

Grates. 

Hangings. 

Iron backs to chimneys. 

Iron cheats. 

Iron malt-miUa. 

Iron ovens. 

Jacks. 



Except by nurserymen and florists. 
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Lanips. 

LookiDg-glasses. 

Malt-mills. 

Marble chimney-pieces. 

Marble slabs. 

Mash-tubs. 

Mills OD posts. 

Mills laid on brick foundations. 

Ornamental fixtures. 

Ovens. 

Patterns, erections on. 

Pier-glasses. 

Posts. 

Presses. 

Pumps, slightly attached. 



Rails. 

Ranges. 

Sheds. 

Shelves. 

Sinks. 

Slabs of marble. 

Stoves. 

Tapestry. 

Tubs. 

Turret-clocks. 

Vessels, &c., on brickwork. 

Wainscot fixed by screws. 

Water-tubs. 

Windmills on posts. 



ni. LIST OF THINGS DECIDED OB SAID TO BE BEMOVABLE. 



Accessory buildings (t. e. acces- 
sory to a removable utensil). 
Brewing-vessels and pipes. 
Cider-mills. 
Cisterns. 
Closets. 

Colliery machines. 
Coppers. 
Counters. 
Cranes. 
Desks. 
Drawers. 
Dutch barns. 
Engines. 
Fire-engines. 
Furnaces. 
Gas-pipes. 
Glass fronts. 



Iron safes. 

Machinery let into caps or steps 
of timber. 

Partitions. 

Plant and pipes of brewers, dis- 
tillers, &c. 

Presses. 

Pumps. 

Reservoirs. 

Salt pans. 

Shelves. 

Shrubs planted for sale. 

Soap-works, fixtures in. 

Steam-engines. 

StiUs. 

Trees planted for sale. 

Vamish-houses. 

Vats. 



IV. FIXTURES AS TO WHICH THE BIGHT OF BBKOVAL IS 

UNSETTLED. 



Brick-kilns. 

Frames in nursery grounds. 

Furnaces in smelting-houses and 

glass-houses. 
Glasses in nursery grounds. 
Green-houses. 
Hot-houses. 
Lime-kilns. 



Malting-floors, Btoye, &c. 

Pavements. 

Sheds. 

Store-houses. 

Tables fixed or dormant. 

Verandahs. 

Wind or water-mills. 

Work-shops, 



LANDLOBD AKD TENANT. 177 

It must be remembered, however, that the removable 
or non-removable quality of every article in these lists 
depends not upon the nature of the article itself, but the 
manner in which and the purpose for which it was fixed. 
Many of them are not necessarily fixtures at all ; thus, a 
bookcase, a looking-glass, an engine, a stove, &c., may be 
made to stand unfixed to anything. I must remind you 
also that all I have stated respecting fixtures applies 
solely to what may or may not be considered such as 
between landlord and tenant. , 

Should a tenant purchase the fixtures in a house from 
his landlord, he may of course remove them, with his 
other property ; but he must do this during his term, or 
whilst his landlord gives him an express or implied per- 
mission to keep them on the premises. It is dangerous 
for a tenant to leave his fixtures behind him when he 
leaves, because, should the landlord let the house to a 
third party, they will become the new tenant's property 
for the duration of his term, and neither the landlord nor 
his former lessee will have any right to remove them. 
Again, when the tenant entitled to remove fixtures 
obtains a renewal of his lease without having removed 
them, they become the property of the landlord, and 
are irremovable at the expiration of the second term. 
A tenant should, therefore, take care to sever his fixtures, 
or to reserve his right to do so. 

"When trade or ornamental fixtures are taken down, 
the tenant is liable to repair any injury the premises 
may sustain by the act of removal ; and if he has substi- 
tuted a fixture of his own for one belonging to his land- 
lord, he must replace the latter in its original position. 

The remedy for wrongfully removing or detaining fix- 
tures is by action at law, in which either the thing itself 
or damages for taking or keeping it may be recovered. 
This action may be brought in the county court when 
the value sued for is less than £50. 

The general rules and particular customs respecting 
the removal of fixtures may be modified by express 
agreement between landlord and tenant. 

N 
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Appraisements of fixtures, and memorandums of their 
sale or hine, must be stamped. 

Contracts for the letting and hiring of ready-furnished 
houses and apartments are contracts of a mixed nature, 
partaking partly of the nature of a demise of realty, and 
partly of a contract for the letting and hiring of removable 
chattels, and the lessor or landlord, therefore, is clothed 
with the duties and responsibilities resulting from such 
letting and hiring, in addition to those already described 
as flowing fron^ demises of realty simply. If a man fur- 
nishes a dwelling-house or an apartment, and offers it to 
be let, he impliedly holds it out as fit for immediate 
habitation and use, and the contract for the letting and 
hiring of it is analogous to a contract for the letting and 
hiring of a ship rigged and manned and prepared for sea, 
or of a carriage horsed and equipped, and made ready 
for a journey by land.* If, therefore, the furniture be 
unfit for use, or encumbered with a nuisance of such an 
intolerable description as to deprive the tenant of all 
beneficial enjoyment of it, he is entitled to throw up 
both house and furniture, and to bring an action again^ 
the landlord for breach of contract. 

Lodgings and apartments are impliedly let with all 
their proper adjuncts, such as the use of the knocker 
and bell, the sky-lights and staircase, water-closet, pump, 
and baths. The landlord is also under an impliea con- 
tract to keep the premises water and wind tight, so as 
to secure his tenant's property from damage by the 
elements, and to use due caution in the selection of his 
servants, and the securing of his doors and windows, so 
as to protect it from loss by thieves, fire, &c. Should 
he fail in any of these respects, he is liable to an action. 

The tenant is bound to use the furniture, &c,, care- 
fully, and to deliver it up at the expiration of his term 
in good order and condition, deteriorated only by ordi- 
nary wear and tear. If the poBteseion of plate, linen, 
4&C., be given up to the tenant, he must restore it clean 
and in good order ; but if he has only the ttse of sucb 
articles, he need not do so. 

* Addison on "Contracts." 



IiAKDLOED AND TBNANTi 179 

All the property which is in the tenant's apartments, 
no matter to whom it belongs, is liable to be distrained 
upon, as well for his own rent as for that of his land- 
lord. 

A landlord has no right forcibly to eject a tenant whose 
term has expired, but, once out of the premises, he m^ 
shut the door against him, and prevent his re-entry. If 
a lodger leave his apartments without having paid his 
rent, and leave property behind him, the landlord — after 
having given the owner a reasonable notice by advertise- 
ment — may sell the same, and apply the proceeds to the 
discharge of the rent, holding the surplus (if any) at the 
tenant's disposal. 

Agreements for the letting and hiring of furnished 
houses and apartments must be in writing, and are not 
admissible as evidence in a court of justice unless they 
are stamped. 

A letting and hiring of warehouse room or stowage is 
analogous to a letting aud hiring of furnished apart- 
ments, and subject to the same rules. 

Every man who opens an inn by the wayside, and 
professes to exercise the business and employment of a 
common innkeeper, is bound to afford such shelter and 
accommodation as he possesses to all travellers who apply 
and tender, or are able and ready to pay the accustomed 
hire ; providing that they are not drunk or disorderly, or 
labouring under contagious or infectious diseases. Inn- 
keepers must also receive and provide for the horses of 
such as require stabling for them, whether they are 
staying at the inn or elsewhere; but they are not 
obHgea to take charge of the goods of a person who 
professes to make use of the inn as a place of deposit 
merely, and has no intention of remaining there as a 
guest. Innkeepers must take all reasonable precautions 
to protect the goods of travellers against loss or injury 
by thieves, fire, &c. 

A tenant does not free himself from his obligations to 
his landlord when he assigns to another his interest in 
the demised premises — ^unles8,indeed,the landlord agrees 
to accept that person as his tenant — ^but remains liable 

N 2 
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for all the covenants, expressed or implied, that be took 
upon himself to perform ; and if his under-tenant break 
one of these, be, and not the under-tenant, is liable to 
the superior landlord. 

When a landlord or tenant dies, his interests in the 
premises, if leasehold, accrue to his executors or admi- 
nistrators. 

I now come to the last of the main divisions of mj 
subject : — 



IV. How THE Bklationbhip or Landloiij) and 
Tenant mat be Dissolved. 

There are six ways in which a tenancy may be deter- 
mined : — 

1. JBt/ the expiration of the term, 

2. Bt/ surrender. 

3. £y forfeiture and re-entry. 

4. JBy notice to quit, 

5. £y disclaimer, 

6. By death. 

The first of these requires no explanation. 

2. By Surrender, — A surrender is a yielding up of 
an estate for life or years to the immediate reversioner. 
This is required by statute to be by deed. 

A lease cannot be cancelled by merely destroying the 
instrument which grants it. The consent of the landlord 
is of course requisite to complete a surrender ; and when 
the premises are held under an agreement in writing, 
the surrender must also be in writing. 

A surrender may be aflfected by " operation of law," — 
as by the acceptance by the tenant of a new lease from 
the reversioner ; but if the new lease be part only of the 
estate originally demised, it operates as a surrender of 
that part only. 

A tenancy created by word of mouth cannot be so 
surrendered. The surrender must be in writing ; but 
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where, in a tenancy from year to year, the landlord 
licensed his tenant to quit in the middle of a quarter, 
and he quitted accordingly, the landlord accepting 
possession, this was held to constitute a surrender by 
operation of law. 

A tenancy cannot be surrendered by the mere agree- 
ment of the landlord to accept a third person in the 
place of his tenant, unless such agreement be in writing, 
and the third person actually take possession. In this 
case a parole agreement between the landlord and his. 
original tenant, that another should be substituted for 
him, is sufficient. 

If a tenant redemise his whole term to the landlord, 
it is a surrender in law. 

3. Bi/ Forfeiture and Be-entry. — This takes place 
should the tenant break any of the covenants expressed 
in his lease, or those which the law implies. The land- 
lord may then re-enter, and take possession of the pre- 
mises. 

A tenant cannot avail himself of his own act to vacate 
his lease, upon the well-known principle of law that no 
one is allowed to take advantage of his own wrong. The 
landlord must act promptly on the breach ; and if, after 
its commission, he does anything to acknowledge the 
defaulter as his tenant — such as receiving rent, or dis- 
training for it — he is held to have waived the for- 
feiture. 

4. JBt/ Notice to Quit, — This is only required by law 
when the tenancy is from year to year, but custom 
demands that in all tenancies of an uncertain duration, 
as from half-year to half-year, quarter to quarter, month 
to month, &c., a corresponding notice to quit shcruld be 
given and received : thus if lodgings are taken by the 
week, a week's notice from either landlord or tenant will 
determine the holding. In a tenancy from year to year, 
six months' notice is required. The parties may, how- 
ever, agree amongst themselves, for a longer or shorter 
notice. 
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It is not essential that a notice to quit should be in 
writing, or that, being in writing, it should be in any 
peculiar form of words ; but it must be dear and per- 
emptory in its terms. If the notice to quit be conditional, 
it is bad. 

Thus a notice to quit by a tenant if his landlord will 
not reduce his rent, or by a landlord, if his tenant con- 
tinue to do certain acts, is void. 

The notice must be given by the landlord or his agent 
duly authorized to do so. The agent of an agent cannot 
give a notice to quit. If it be sent to a tenant wrongly 
directed, and he receive it, and do not send it back, he 
is bound by it. 

The notice must be so timed as to expire on the 
anniversary of the day on which the tenant entered 
the premises. Therefore, if he entered on the 25th 
March, for a yearly tenancy, it should be given upon 
the 29th September, so as to allow six months up to that 
day. If, however, a tenant come in on a day other than 
the usual quarter or half-quarter days, and pays his rent 
up to such usual days, and then holds oa from quarter 
to quarter, he is not tenant from the day of his entry, 
but from quarter-day. 

Should a landlord not know when his tenant entered, 
if the tenancy be a yearly one, he will be obliged to give 
four notices, and one of them is pretty sure to be right ; 
but if the tenant states that he came in upon suck and 
such a day, he is held to that admission, whether it be 
correct or not, and must, after a notice duly given, leave 
upon its anniversary. 

The receipt of rent, or a distraint for rent, due after a 
notice to quit, is a waiver of the notice. So also, if two 
notices are given, the second is a waiver of the first, 
unless, indeed, it is intended to be merely a reminder 
that the first has been given. 

The consequence of the tenant holding on, after the 
expiration of a proper notice to quit, is that the landlord 
may proceed at law to eject him, or may recover double 
rent ; but in order to entitle him to demand such rent, 
the notice must have been in writing. 
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5. The Disclaimer, — A tenant who disputes the title 
of his landlord, and claims the demised premises either 
for himself or some third person, forfeits his interest 
in them hy disclaimer. 

A refusal to pay rent to the devisee in a will which is 
contested, is not a disavowal of the title of such devisee ; 
but when A held premises under a tenant for life, on 
whose death possession was claimed by the heir-at-law 
of the deceased landlord, together with all rents due, and 
A thereupon wrote to the attorney of the heir, stating 
that he (the tenant) held as tenant to J, 8, (the husband 
of the tenant for life) in right of his wife, that he had 
never considered the claimant as the landlord of the 
house, and that he should be ready to pay the arrears 
to any person who should be proved to be heir-at-law, 
but that he roust decline to take upon himself to decide 
upon the claim made upon him, without more satis- 
factory proof in a legal manner — it was held that this 
letter amounted to a disclaimer of the title of the heip- 
at-law, and that he might maintain ejectment against the 
tenant, without giving him notice to quit. Again, where 
a tenant, upon being applied to for rent, said that his 
connection as tenant with the party applying had ceased 
many years, this was held to be abundant evidence of 
a disclaimer. 

Mere ^okan words wiU not forfeit a lease for years in 
this way. 

A disclaimer is waived if the landlord accepts or 
distrains for rent after its eommission. 

6. By Death, — When a landlord has only an estate 
for his own life or that of another person, and has not 
power to bind the reversioner, he can let it only during 
the continuance of that life, as he cannot give to another 
a greater interest than he possesses himself. Thus, 
of glebe leases lands are dissolved at the death of the 
incumbent. 
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No notice to quit is required of a tenant who holds 
over paying double rent. 

Actions of ejectment are brought in the superior 
courts, but the county courts, and justices of the peace 
have power to give a landlord possession of property 
illegally held over, v^en it is under a certain value. 

An action of ejectment in the superior courts was 
till lately a most complicated matter, and simplified in 
a great measure as it has been by the recent Common 
Law Procedure Act, it is still surrounded with a number 
of technicalities that cannot be properly treated of here. 
It would be the height of folly for any unprofessional 
man to attempt to conduct or defend such an action in 
person ; therefore, I pass it by, and proceed to the more 
simple mode of procedure, which you may reasonably be 
expected to understand ; but as, even in these, knotty 
points of law frequently arise, and as admissions may be 
made unwittingly, which might seriously compromise 
their mutual rights, I should strongly advise every 
one in the position of landlord and tenant not to adopt 
or resist them without proper legal assistance. 

The fiftieth section of the County Court Act,* pro- 
vides that when the lease and interest of the tenant of 
any corporeal hereditament (by which is meant an heri- 
table thing that is corporeal, such as lands, houses, &c., 
to distinguish them from heritable things that are in- 
corporeal, as rights of way, rights of presentation to a 
benefice, &c.), where neither the value of the premises, 
nor the rent payable in respect thereof, shall have ex- 
ceeded £50 by the*year, and upon which no fine or pre- 
mium shall have been paid, shall have expired, or shall 
have been determined either by the landlord or tenant 
by a legal notice to quit, and such tenant or any person 
holding or claiming by, through, or under him, shall 
neglect or refuse to deliver up possession accordingly, 
the landlord may enter a plaint at his option, either 
against such tenant or against such persons so neg- 
lecting or refusing, in the county court of the district 

* 19 & 20 Vicfc. c. 108. 
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in whicli the premises lie, for the recovery of the same, 
and thereupon a summons shall issue to such tenant, 
or such person so neglecting or refusing; and if 
the defendant shall not at the time named in the 
summons show good cause to the contrary, then upon 
proof of liis still neglecting oi» refusing to deliver 
up possession of the premises, and of the holding, and 
of the expiration or other determination of the 
tenancy, with the term and manner thereof, and of the 
title of the plaintiff, if such title have accrued since the 
letting of the premises, and of the service of the sum- 
mons if the defendant do not appear thereto, the judge 
may order that possession of the premises mentioned in 
the plaint be given by the defendant to the plaintiff, 
either forthwith, or before such day as .the judge shall 
think fit to name ; and if such order be not obeyed, the 
registrar, whether such order can be proved to have been 
served or not, shall, at the instance of the plaintiff, issue 
a warrant authorizing and requiring the high bailiff to 
give possession of such premises to the plaintiff. 

The plaintiff may also claim rent not exceeding £50, 
The 63rd section enacts, " that when the rent of any 
corporeal hereditament, when neither the value of the 
premises nor the rent payable in respect thereof exceeds 
£50 by the year, shall for one half-year be in arrear, and 
the landlord shall have right hy law to re-enter for the 
non-payment thereof,* he may without formal demand or 
re-entry, enter a plaint in the county court of the 
district in which the premises lie for the recovery of the 
premises, and thereupon a summons shall issue to the 
tenant, the service whereof shall stand in place of a 
demand and re-entry ; and if the tenant shall, five clear 
days before the return day of such summons, pay into 
court all the rent in arrear and costs, the said action 
shall cease ; but if he shall not make such payment, and 
shall not, at the time named in the summons, show good 
cause why the premises should not be recovered, then 
upon proof of the yearly value and rent of the premises, 

* That 19, by covenant or provision in the lease, or by agreement. 
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and of the fact that one half-year's rent was in arrear 
before the plaint was entered, and that no student die- 
iresa was to be found upon the premises to countervail 
such arrear, and of the landlord's power of re-entry, and 
of the rent being still in arrear, and of the title of the 
plaintiff if such title has accrued since the letting of the 
premises, and of the service of the summons if the de- 
fendant shall not appear thereto, the judge may order 
that possession of the premises mentioned in the plaint 
shall be given by the aefendant to the plaintiff, on or 
before such day, not being less than four weeks from the 
day of hearing, as he shall think fit to name, unless 
within that period all the rent in arrear and costs be paid 
into court ; and if such order be not obeyed, and such 
rent and costs be not so paid, the registrar (whether such 
order can be proved to have been served or not), at the 
instance of the plaintiff, shall issue a warrant, authorizing 
and requiring the high bailiff of the court to give posses- 
sion of such premises to the plaintiff, and the plaintiff 
shall, from the time of the execution of such warrant, 
hold the premises discharged of the tenancy, and the 
defendant, and all persons claiming by, through, or under 
him, shall, so long as the order of the court remains unre- 
versed, be barred from all relief in equity or otherwise." 

When "any summons" (under the Act now being 
quoted) is served upon or comes to the knowledge of 
any sub-tenant of the plaintiff's immediate tenant, such 
sub- tenant must give his landlord notice of the summons, 
so that he may defend his right to the premises. If this 
be not done, the tenant is liable to forfeit three years' 
rack (or full-value) rent to his landlord. 

The hearing of a plaint for the recovery of small tene- 
ments in the county court is conducted like any other. 
Both the law and the facts of the case are usually decided 
by the judge ; but either plaintiff or defendant, oy giving 
notice to the registrar, may have a jury to try it. A 
jury in the county courts consists of five persons. 

Judgment being given in the landlord's favour and a 
warrant issued, the re-entry into the premises must be 
made only between the hours of nine o'dodk in the 
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mommg and four in the afternoon. This re-entry puts 
an end to the relationship of landlord and tenant between 
the parties to the plaint, and therefore no distress for 
rent can afterwards be levied, although goods of the late 
tenant be found on the premises. 

The tenant's remedy tor an irregular entry is by action 
at law, but he must recover at least forty shillings 
damages to entitle him to costs. 

When the rent of the premises sought to be recovered 
by a landlord in the county court exceeds £20, either 
plaintiff or defendant, if dissatisfied by any decision of 
the judge upon a point qflma, may appeal to the superior 
courts, by giving a security or depositing a sum of money 
with the registrar to answer for future costs. 

The county courts have no jurisdiction to try ques- 
tions of title to land. A tenant who has paid rent can- 
not deny his landlord's title, but he may show that his 
interest in the premises has ceased, and does not exist at 
the time of the issuing of the summons. 

The statute 1 & 2 Vict. c. 74, regulates the pro- 
ceedings before magistrates for the recovery of small 
tenements. By section 1 it is enacted that, ^ When and 
so often as the term or interest of the tenant of any 
house, land, or other corporeal hereditament, held by 
him at will, or for any term not exceeding seven years, 
either without being liable to rent, or at a rent not 
exceeding £20 a year, and upon which no fine shall have 
been reserved or made payable, shall have ended or been 
duly determined by a legal notice to quit or otherwise, 
and such tenant or any person by whom the same or any 
part thereof shall be then occupied, shall neglect or 
refuse to quit or deliver up possession of the premises, 
or such part respectively, it shall be lawful for the land- 
lord or his agent to cause such person to be served with 
a written notice, signed by the landlord or agent, of his 
intention to proceed under this Act ; and if the tenant 
shall not appear and show to the justices reasonable 
cause why possession should not be given to the landlord, 
and shall neglect or refuse to deliver up possession, it shall 
be lawful to give evidence to the justices of the holding, 
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and of the ending or determinafcion of the tenancy, with 
the time or manner thereof, and if the landlord's title have 
accrued since the letting of the premises, of the right bj 
which he claims possession ; and upon proof of the service 
of the notice, and of the neglect or refusal of the tenant 
or occupier, as may be, it shall be lawful for the justices 
acting for the district, division, or place, within which 
the said premises or any part thereof shall be situated, 
in petty session assembled [or in London the police 
magistrate of the district], to issue a warrant, under their 
hands and seals, to the constables or peace officers of the 
district, commanding them, within a period not less than 
twenty-one, nor more than thirty clear days from the 
date of such warrant, to enter into the premises and give 
possession to the landlord : provided that the entrance 
on such warrant shall not be made on a Sunday, G-ood 
Friday, or Christmas Day, nor at any other hour than 
between nine and four o'clock in the day.'* 

With regard to notices of proceedings under this Act, 
it is provided that they " shall be served either personally 
or by leaving them with some person being in and ap- 
parently residing at the place of abode of the person 
holding over (such person having first had the notice 
read over to him and its purport explained) ; or if the 
person holding over cannot be found, or his abode is not 
known, or admission cannot be obtained," then this notice 
may be posted up on some conspicuous part of the pre- 
mises, and ulterior proceedings may be taken as though 
it had been delivered to the tenant. The notice may 
be in any terms, but should follow the words of the Act, 
describing the premises, stating the fact that (and how) 
the tenancy had determined, the intention to proceed 
before a magistrate or justices, and the place and 
hour at which the application for a warrant will be 
made. 

Should a warrant have been obtained by a person not 
entitled to the possession of the premises, the mere fact 
of obtaining it is a trespass for which the tenant may 
seek damages in an action at law ; but in order to stay 
the execution of the warrant the tenant or occupier of 
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the premises must give security to pay the costs of such 
action if it should be decided against him. 

A mere irregularity in the proceedings or judgment, 
does not, however, make the landlord a trespasser ; but 
the tenant may bring his action for any loss or incon- 
venience he has sustained by reason of it ; and if in this 
action he does not recover more than five shillings as 
damages, he is only entitled to that same amount of costs, 
unless, indeed, the judge thinks fit to order otherwise. 

An entry under this Act also determines the tenancy, 
and no distraint for rent can be made after it has taken 
place. 

When premises have been deserted by their tenant or 
occupier, before the determination or expiration of his 
tenancy, the landlord's remedy is provided by two statutes 
the 11 Geo. II. c. 19, and the 57 Geo. III. c. 52. By 
these taken together, it is enacted as follows : — 

" That if any tenant holding any lands, tenements, 
or hereditaments, at a rack rent, or where or when the 
rent reserved shall be full three fourths of the yearly 
value of the demised premises, who shall be in arrear for 
half a year's rent, shall desert the demised premises, and 
leave the same uncultivated or unoccupied, so as no 
sufficient distress can be had to countervail the arrears 
of rent, it shall and may be lawful to and for two or 
more justices of the peace of the county, riding, division, 
or place (having no interest in the demised premises), 
at the request of the lessor or landlord, lessors or land- 
lords, or his, her, or their bailiff or receiver, to go upon 
and view the same, and to affix or cause to be affixed on 
the most notorious part of the premises, notice in writing, 
what day (at the distance of fourteen days at least) they 
vrill return to take a second view thereof, and if, upon 
such second view, the tenant or some person on his or 
her behalf, shall not appear and pay the rent in arrear, or 
there shall not be sufficient distress upon the premises, 
then the said justices may put the landlord or landlords, 
lessor or lessors, into the possession of the said demised 
premises; and the lease thereof to such tenants shall 
from thenceforth become void." 
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The 17th sec. of the 11 George II. c. 19 proyides, 
"That such prooeedings of the said justices shall be 
examinable in a summary way by the next justice or 
justices of assize (i, e. a judge on circuit) of the respective 
counties in which such lands or premises lie ; and if they 
lie in the city of London, or county of Middlesex, by the 
judges of the Courts of Queen's Bench or Common Pleas, 
who are hereby respectively empowered to order restitu- 
tion to be made to such tenant, together with his or 
their expenses and costs, to be paid by the lessor or 
landlord, &c., if they shall see cause for the same ; and 
in case they shall affirm the act of the said justices, to 
award costs not exceeding five pounds for the frivolous 
appeal." 

Should the decision of the justices, that land or 
premises were deserted, be overruled, and an action for 
trespass be brought against the landlord or justices who 
have acted hond fide in the matter, the record of the pro- 
ceedings before the magistrates is an answer to such 
action on behalf of all the defendants. 

It is not requisite that the landlord should have a 
power of re-entry reserved to entitle him to put this Act 
into operation. 

The question what is or is not desertion of premises, 
must be decided by the facts of each case, bearing in mind, 
that the law gives the landlord the remedy lately stated, in 
order that his lands may not suffer by remaining uncul^ 
tivated, or his buildings go to decay through the wilfol 
and permanent absence of his tenant, not to enable him 
to compel his tenant to remain in close occupation of 
the premises. 

It has been decided, where a tenant ceased to reside 
on the premises for several months, and left them without 
any furnitiure or sufficient other property to answer the 
year's rent, that the landlord might properly proceed 
under the statute to recover the possession, although be 
knew where the tenant then was, and although the 
justices found a servant of the tenant on the premises 
when they first went to view them. But where a tenant 
left his wife and children in the house, and went away 
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Himself, taking his furniture with him, it was held that 
there was no desertion. 

In the metropolitan police district, the landlord's 
application is made to a police magistrate, " who, upcoi 
proof being given of the arrears of rent, and of the desep- 
tion of the premises by the tenant, " is empowered " to 
issue his warrant to one of the police constables, requiring 
him to view the premises and affix the notices, and upon 
return of the warrant, and proof that it has been duly 
executed, and that neither the tenant nor any person in 
his behalf, has appeared and paid the rent, and that there 
is no sufficient distress upon the premises," may " issue 
his warrant to a constable of the metropolitan police 
force, requiring him to put the landlord into possession ; 
after the execution of which the lease of the premises to 
such tenant, as to any demise contained therein only, shall 
henceforth be void. Thus, although the tenant's right 
to the use of the premises is extinguished, the obligations 
which attach to his tenancy — such as the payment of 
rent, rates, taxes, the making of repairs, &c., survive. 

The form of the " notice " which is to be attached to 
deserted premises may be as follows : — 



AB. 

Take notice, that on the complaint oi £ A,of , in the county 

of , made to us, A P and B P, esquires, two of her Majesty^ 

Justices of the Peace for the said county [or the city or borough] 

of , that you, the said A B, have deserted the messuage and 

tenement called , consisting of , situate, lying, and being 

at aforesaid, in the county aforesaid, unto you demised at 

rack-rent by the said E A, and that there is in arrear and due from 
you, the said A B, to the said B A, one half-year's rent for the said 
demised premises, and that you have left the said premises uncul- 
tivated and unoccupied, so that no sufficient distress can be had to 
countervail the said arrears of rent, we, the said justices (having 
no interest, nor either of us having any interest in the said demised 
premises), on the said complaint as aforesaid, and at the request of 
the said B A, have this day come upon and viewed the said demised 
premises, and c^o find the said complaint to be true ; and on the 

day of this present month of we will return and take 

a second view thereof ; and if upon such second view you, or some 
other person on your behalf, shall not appear and pay the said rent 
in arrear, or there shall not be sufficient distress upon the said 
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premises, that we, the said justices, will put the said E A into 
possession of the said demised premises, according to the form of 
the statute in sach case made and provided. In witness we have 
put our hands and seals, and have caused this notice to be affixed 
on the outer door of the said mansion, house [or other place, accord- 
ing to the nature of the premises], being the most notorious part of 
the said premises, this day of , one thousand eight hun- 
dred and , 

It seems doubtful whether a landlord can proceed 
under these Acts, when his tenant has a set-off or cross* 
claim against the rent. 
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In the following pages I mast be understood co con- 
fine my attention to the legal rights and obligations of 
husbands and wives, and to treat marriage as a civil 
contract, which if broken by one of the contracting par- 
ties, may be dissolved at the instance of the other, ac- 
cording to law. It would be quite inconsistent with 
the purport of this work to discuss them in their more 
sacred light. 

Acting upon a plan already familiar to my readers, I 
shall subdivide my subject, and consider it as follows : — 

I. Who may Marry, 

II. How the Contract of Marriage may he entered into. 

III. The Effect of Marriage upon the Property of ike 
Hushand, 

IV. The Effect of Marriage upon the Property of the 
Wife. 

V. 'Tlie mutual Rights and Obligations of Hushand and 
Wife hetween themselves, 

VI. The Bights and Ohligations of Hushand and Wife 
towards Third Persons, 

VII. How the Contract ofMamage may he partly or 
wholly dissolved, 

T. Who mat Mabbt. 

Persons within the following degrees of blood and 
affinity may not intermarry : — 



A Man niay not marry Jus 

1. Grandmother. 

2. Grandfather's wife. 



A Woman may not marry her 

1. Grandfather. 

2. Grandmother's hushand. 
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3. Wife' grandmother. 

4. Father's sister. 

5. Mother's sister. 

6. Father's brother's wife. 

7. Mother's brother's wife. 

8. Wife's father's sister. 

9. Wife's mother's sister, 

10. Mother. 

11. Stepmother. 

12. Wife's mother. 
18. Daughter. 

14. Wife's daughter. 

15. Son's wife. 

16. Sister. 

1 7. Wife's sister. 

18. Brother's wife. 

19. Son's daughter. 

20. Daughter's daughter. 

21. Son's son's wife. 

22. Daughter's son's wife. 

28. Wife's son's daughter. 

24. Wife's daughter's daughter. 

25. Brother's daughter. 

26. Sister's daughter. 

27. Brother's son's wife* 

28. Sister's son's wife. 

29. Wife's brother's daughter. 
^0. Wile's aster's daughter. 



8. Husband's grand&ther. 

4. Father's brother. 

5. Mother's brother. 

6. Father's sister's husband. 

7. Mother's sister's husband. 

8. Husband's father's brother. 

9. Husband's mother's brother. 

10. Father. 

11. Stepfather. 

12. Husband's father. 
18. Son. 

14. Hnsbar.d's son. 

15. Daughter's husband. 

16. Brother. 

17. Husband's brother. 

18. Sister's husband. 

19. Son's son. 

20. Daughter's son. 

21. Son's daughter's husband. 

22. Daughter's daughter's hus- 

band. 
28. Husband's son's son. 

24. Husband's daughter's son. 

25. Brother's son. 

26. Sister's son. 

27. Brother's daughter's hus- 

band. 

28. Sister's daughter's husband. 

29. Husband's brother's son. 
80. Husband's sister's son. 



It is a common error to suppose that first cousins may 
marry, and that second cousins maj not. The marriage 
of first cousins is permitted by the civil law, and that of 
both first and second cousins is prohibited by the canon 
Jaw. 

In this country we do not obey the civil and canon 
laws, for they are codes not of our own making. But 
we have adopted certain of their provisions by custom^ 
thereby making them part of our common, or unwritten 
law ; and have incorporated others in Acts of Parliament, 
thereby makins them part of our statute law. 

Acts of ParUament overrule all other laws, and by the 
Statute 82 Hen. YIII., c. 38., it is clear that both first 
and second cousins may marry. 

Those persons who are in the direct line, ascendant or 
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descendant, cannot marry together : thus, what we some- 
times hear about there being no law against a man's 
marrying his great grandmother is merely a jest. 

The kindred of the husband are not of affinity to the 
kindred of the wife; therefore the husband's brother 
may marry the wife's sister, or the husband's son by a 
former wife may marry the wife's daughter by a 
former husband. 

It seems to be generally admitted, although no definite 
decision is to be found upon the subject, that a person is 
to be as much restrained from marriage with illegitimate 
relations, as from marriage with legitimate ones ; because 
the rules of prohibition arise out of natural relations. 
Idiots may not marry, because consent is the very essence 
of the contract of marriage, and these are not capable of 
consenting to anything. Lunatics also may not become 
husbands or wives, unless in a lucid interval, when they 
are fully aware of what they are doing. 

Persons found to be lunatics under a commission of 
lunacy, or committed to the care of trustees, under any 
Act of Parliament, cannot contract a valid marriage, even 
when restored to sanity, until declared of sound mind by 
the Lord Chancellor or the majcxrity of their trustees. 

Until the passing of the Act 5 & 6 Wm. lY., c. 54, 
marriages between persons within the prohibited degrees 
of blood or affinity were wndtdfle only — ^that is, they might 
be set aside-^by sentence of the Ecclesiastical Court, in 
A suit commenced within the lifetime of both the parties. 
Bat it was felt that the state and condition of the chil- 
dren of such marriages should not remain unsetldedy and 
•that all suck unions should for the future be utterly hom^, 
und not merely voidable by future prooeedings. It was 
tfa«refore enacted— i y 

^'Ist. That all marriagpes which shall have been oele- 
brated before the pa8sin|f of this Act [31st August, 
188^], betvreen persons within the prohibited degrees of 
qfintty, shall not hereafter be annuUed for that cause by 
any sentence of the Eedeaiastical Court, unless pro- 
nounced in a suit that shall be depending at the time of 
the passing of this Act ; provided that nothing heretofore 

o 2 
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enacted shall affect marriages between persons within 
the prohibited degrees of consanguinity. 

" 2nd. That all marriages which shall be hereafter 
celebrated between persons within the prohibited degrees 
of consanguinity or affinity shall he absolutely null and 
void to all intents and purposes whatsoever,*^ 

This Act was intended to set at rest the doubts felt 
respecting the lawfulness of a marriage between a man 
and the sister of his deceased wife ; and likewise the 
status of their children. All such marriages, then, as 
were solemnized before the 31st August, 1835, are 
valid, and the issue legitimate ; but all that have taken 
place since that day are absolutely null and void, and the 
children, of course, illegitimate. 

It is still a vexed question whether the marriage of a 
man or woman with the brother or sister of a deceased 
husband or brother should be prohibited ; but the object 
of this work does not permit of my entering into it. It 
is important, however, for me to state that the plan 
invented by the supporters of such marriages, for con- 
tracting them in defiance of the statute just quoted, and 
for escaping its effect upon the children, has not suc- 
ceeded. It was supposed that if a man and a woman went 
to Denmark, or some other country where such unions are 
legal, that our law (which as a general rule acknowledges 
the validity of acts done in accordance with the Z«a? loci*') 
would uphold them. The question came on for trial in 
a recent case of which the facts were as follow : — W, B, 
married JE?. A., the sister of his deceased wife, at Altona, 
in the Duchy of Holstein, and it 'v^as certified that they 
were respectively up to, and at the date of, such mar- 
riage, and at the time of their respective deaths, 
domiciled in England, not having any permanent 
residence in the country where they were married. That 
their marriage was a lawful one, according to the law of 
Holstein, and that under that law the children of such a 
marriage are legitimate. It was held that the operation 
of the statute was not confined to England and Wales 

* The law of the place. 
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aod Ireland ; but that it was directed generally against 
the marriage of British subjects within the prohibited 
degrees, wherever it might take place, and consequently 
that that celebrated between W, B, and E, A, was void, 
and their children illegitimate. 

The validity of marriages solemnized abroad be- 
tween British subjects capable of contracting will be 
treated of hereafter, A girl may be betrothed at the 
age of nine years, and may be married at twelve. A 
boy may become a husband at fourteen. If children are 
promised in marriage under the age of nine years, the 
espousals have no effect, " unless after the seventh year 
it shall appear by word or deed that they continue in the 
same mind ; for then, from such willingness and consent, 
espousals do begin between them." The time for agree- 
ment or disagreement, when young persons marry within 
the marriageable years, is ^' for the woman at twelve and 
for the man at fourteen, or after, and there needs no 
new marriage if they then agree. Disagree they cannot 
before the said ages, but these attained, they may dis- 
agree, and marry again to others without any divorce ; but 
if they once consent, they can never disagree afterwards. 
If a man of the age of fourteen marry a woman at the 
age of ten, at the age of twelve he may disagree equally 
with her, though he were at the age of consent, 
because in contracts of matrimony either both must be 
bound, or equal election or disagreement given to both, 
and vice versd, if the woman be of the age of consent, 
and the man under." ♦ 

n. How THE CONTBACT OF MaBHIAGE MAY BE 

ENTEBED INTO. 

The contract of marriage is in its essence a consent 
on the part of a man and woman to cohabit with each 
other, and each other only. The religious element does 
not require anything more of the parties, and therefore 
it is not essential that all the words of the marriage service 

* First Book of Institutes. 
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appointed to be repeated by the man and woman abould 
be actually said. The ceremonies required by law — Buch 
as the publication of the banns, and the like — being com- 
plied with ; when the hands of the parties are joined 
together, and the clergyman pronounces them to oe man 
and wife, they are married, provided they understand 
that by that act they have agreed to cohabit together, 
and with no other person. It is a maxim of law that 
consent, and not concubinage, constitutes a marriage, 
and that everything is to be presumed in favour of 
marriage. A dumb person may therefore contract 
matrimony by signs. 

Such are the general rules which govern the lawful 
union of the sexes ; but our law, with a view to the pre- 
vention of untimely, improvident, or fraudulent mar- 
riages, has provided that certain preliminaries must be 
duly gone through before a binding marriage can take 
place. 

There are five ways in which a man and woman may 
become husband and wife in England, Wales, and Ire- 
land. 

1. By the FMication of Banns. 

2. By License from an Archbishop or Bishop. 

3. By Special License from the Archbishop of Canter " 
bury. 

4. By Certificate from the Begistrar. 

5. By License from the Begistrar. 

I will consider these in their order. 

1. Marriage by the Puhlication of Banns. — The word 
" bann " is probably of Saxon origin, and in its primary 
sense signifies a proclamation. The institution of banns 
of marriage has been ascribed to the fourth Lateran 
Council, and was retained by the Church of England at 
the Eeformation. 

The first preliminary to a marriage by banns is, to give 
notice in writing, dated the day it is delivered, to the 
clergyman of the chapel or church in which they are to 
be published, seven clear days at least before the time 
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required for the first publication. This notice must 
contain the true Christian names and surnames of the 
persons intending to be married. " If there be a total 
variance of a name or names — that is, if the banns are 
published in a name or names totally different from 
those which the parties, or one of them, ever used, or by 
which they were ever known — ^the marriage in pursuance 
of that publication is invalid, and it is immaterial in 
such cases whether the misdescription has arisen from 
accident or design, or whether such design be fraudulent 
or not." 

'^ But if there be a partial variation of name only — as 
the alteration of a letter or letters, the addition or sup- 
pression of one Christian name, or the names have been 
such as the parties have used and been known by at one 
time, and not at another — ^in such cases the publication 
may or may not be void. Supposed misdescription may 
be explained ; and it becomes a most important part of 
the inquiry whether it was consistent with honesty of 
purpose, or arose from a fraudulent intention. It is in 
this class of cases only that it is material to inquire into 
the motives of the parties."* In order to invalidate th» 
marriage, hoik parties must have contracted it with a 
knowledge that no due publication of banns, either in 
consequence of a misnomer or otherwise, had taken place. 

If a false name is given with the knowledge of 
hoth parties, for the purpose of deceiving parents or 
guardians, or any person entitled to give or withhold 
his consent to the marriage, the marriage held in pur- 
suance of such false and fraudulent banns is absolutely 
void. But if one of the parties assumes a fictitious 
name to deceive the other, the marriage will not be 
invalidated as against him or her. Ko one may take 
advantage of his own wrong : — thus, where James Car- 
penter, being about to marry Susan Spencer, procured 
that the banns should be published in the names of 
James Carpenter and Agnes Watts, and Susan Spencer 
was married under that name, but did not know, until 

* Laid down by Lord Tenterden. 
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after the marriage Lad been solemnized and consum- 
mated, that the banns had been published in a wrong 
name, the Court of Queen's Bench held that she was, 
notwithstanding the misnomer, the lawful wife of James 
Carpenter. Where the woman who went through the 
marriage ceremony personated her in whose name the 
banns were published, both parties being of full age, the 
marriage was held void. 

The party offended against by the publication of banns 
in a fictitious name is entitled to a declaration of the 
nullity of the marriage. But the error must be a sub- 
stantial one, such as to deceive as to the person; a mere 
inaccuracy in the spelling of a surname, or the suppression 
of one or more Christian names, will not, of itself^ suffice 
to invalidate a marriage. 

If a fraud has been committed, the injured husband or 
wife must take immediate steps to dissolve the marriage. 
The law will not allow them to lay by, and take advan* 
tage of the error in after years, when children have been 
bom, and the parties have been united by a long co- 
habitation ; such a union is not to be dissolved unless 
by some pressing obligation of law. 

The notice of marriage by banns, after giving the 
names, must also set forth the house or houses of the 
contracting parties' " respective abodes, and the time 
during which they have dwelt, inhabited, or lodged in 
such house or houses respectively."* 

The church and chapel wardens of churches and chapels 
in which banns may by law be published must keep ^'a 
substantial book," from which the banns are to be audibly 
published in the words ordered by the Eubric, and pre- 
fixed to the Office of Matrimony in the Prayer-book, by 
the officiating minister of the parish church, or public 
ohapel, in which banns may by law be published, " of 
and belonging to such parish or chapelry, wherein the 
persons to be married shall dwell, and after publication 
tfie entry in the book is to be signed by the minister, or 
fiome one acting under his direction." . 

* 4 Geo. IV. c. 76. 
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When the man and woman to be married live in 
different ecclesiastical districts, the banns must be pub- 
lished in each of such districts. If a church or chapel 
be under repair, or demolished, banns may be published 
in any temporary place of worship licensed for the pur- 
pose. The banns must be so published on three Sundays 
preceding the solemnization of marriage, during the time 
of Morning Service, or, if there be none, of Evening Service, 
after the second lesson. If the parents or guardians, or 
one of them, of the persons named in the banns " shall 
openly and publicly declare, or cause to be declared, in 
the church or chapel in which the banns shall be so pub- 
lished, at the time of such pvhlication, his, her, or their 
dissent to their marriage, such publication of banns shall 
be absolutely void.*'* 

A minister cannot be made liable to ecclesiastical cen- 
sure for marrying minors, unless he has notice of the 
dissent of their parents and guardians. 

The marriage can only take place in one of the 
churches or chapels in which the banns have been pub- 
lished, and must be celebrated within three calendar 
months of their complete publication. If it be deferred 
beyond that time, they must be republished. 

2. Marriage hy License from an Archbishop or Bishop. 
— A common license is a dispensation by virtue of which 
marriage is permitted to be solemnized without the pub- 
lication of banns. It can only be granted by the Arch- 
bishops of Canterbury and Tork, and by the bishop of 
the diocese in which the marriage is to take place, or by 
some person having authority from him. 

For avoiding all fraud and collusion in obtaining mar- 
riage licenses, it is enacted by the 4 Q-eo. IV. c. 76, 
8-14, '^ That, before any such license be granted, one of 
the parties shall personally swear before the surrogate, 
or other person having authority to grant the same, that 
he or she believeth that there is no impediment of kin- 
dred, or alliance, or any other lawful cause, nor any suit 
commenced in any ecclesiastical court, to bar or hinder 

* 4 Geo. IV. c. 76. 



202 HUSBAltrD AKD WIFB. 

the proceeding of such matrimony, according to the 
tenor of the same license ; and that one of the parties 
hath, for the space of fifteen days immediately preceding 
such license, had his or her usual place of ahode within 
the parish or chapelry within whicn such marriage is to 
be solemnized ; and where either of the parties, not being 
a widower or widow, shall be under the age of twenty- 
one years, that the consent of the father of such person, 
if living, or, if dead, the guardian or guardians of the 
person of the party under age lawfully appointed, or one 
of them ; and m case there shall be no such guardian or 
guardians then of the mother of such party, if unmarried ; 
and if there be no mother unmarried, then the guardian 
or guardians of the person appointed by the Court of 
Chancery, if any, or one of them, has been given to the 
marriage.*' If the person under age has no such rela- 
tions or guardians, no consent is required ; and if his or 
her father or mother be an idiot, or a lunatic, or beyond 
the seas, he or she may petition the Court of Chancery 
for consent ; and this, when obtained, is as efficient as 
though it were given by parent or guardian, as above. 
The marriage must take place in the parish or chapelry 
in which one of the persons to be married shall have 
lived for fifteen days immediately before the granting of 
the license ; and if it be not solemnized within three 
calendar months from the granting of the license, a new 
one must be obtained. 

The cost of obtaining a common license in London is 
£2. 128, 6J. ; in the country, £1, 15s. 

Its form is as follows : — 

Jahes Pbikce, by Divine Permission Bishop of Manchester, to 

our well-beloved in Christ, 

0. J. and M, P., 

Grace and Health. Whereas ye are, as it is alleged^ resolved to 
proceed to the solemnization of true and lawful Matrimony, and 
that you greatly desire that the same may be solemnized in the 
face of the Church : We, therefore, being willing that these 
your honest desires may the more speedily obtain a due effect, 
and to the end that this Marriage may be publicly and lawfully 
solemnized in the Parish Church of Oldham, in the county of 
Lancaster, by the Bector, Vicar, or Curate thereof, or other 
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officiat'mg Minister, without the publication or proclamation of the 
Banns of Matrimony, provided there shall appear no impediment of 
kindred or alliance, or of any other lawful cause, nor any suit 
commenced in any Ecclesiastical Court, to bar or hinder the pro- 
ceeding of the said Matrimony, according to the tenor of this 
License : and likewise, that the celebration of this Marriage be 
had and done publicly in the aforesaid Church, between the hours 
of Eight and Twelve in the Forenoon. We, for lawful causes, 
graciously grant this our License and Faculty, as well to you, 
the parties contracting, as to the Rector, Vicar, Curate, or Minister 
of the aforesaid Church, who is designed to solemnize the Marriage 
between you, in the manner and form above specified, according 
to the rites of the Book of Common Prayer, set forth for that 
purpose by the authority of Parliament. 

Given under the seal of our Vicar-General, this day of 

f in the year of our Lord One Thousand Eight Hundred and 

Fifty , and in the year of our Consecration. 

By Stat. 4, Geo. IV. c. 76, this License to continue in force 
only Three Months firom the date hereof. 

Marriages, whether by banns or common license, must 
take place in a church or public chapel " wherein banns 
may be lawfully published;" and if the ceremony of 
marriage be gone through in any other building, or 
by a person not in Holy Orders, or if it be solem- 
nized where banns have not been published, or a license 
procured, it is null and void, to all intents and purposes. 
And if a valid marriage be procured by fraud or false 
oath of the parties' being of age, or of consent having 
been given, &c., the guilty party forfeits all property 
accruing from the marriage. 

The marriage must be solemnized within canonical 
hours — that is, between the hours of eight and twelve ; 
notice being given beforehand to the clergyman that it 
is to take place. " In order to preserve evidence of all 
marriages, and to make the proof thereof more easy and 
certain,'* they must be solemnized " in the presence of 
two or more credible witnesses, besides the minister who 
shall celebrate the same ;'* and " immediately after the 
celebration of any marriage," an entry thereof must be 
made in the register-book provided and kept for that 
purpose, — this entry, to be signed by the minister, by 
the parties married, and by two attesting witnesses, is in 
the following form : — 
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The parties married may be required to give the in- 
formation necessary for filling up the above. To ensure 
registration, it is enacted that " Every person who shall 
refuse, or without reasonable cause omit, to register any 
marriage solemnized by him, or which he ought to regis- 
ter, and every person who shall have the custody of any 
registry-book, or certified copy thereof, or of any part 
thereof, who shall carelessly lose or injure the same, or 
carelessly allow the same to be injured whilst in his 
keeping, shall forfeit a sura not exceeding fifty pounds 
for every such offence."* To protect the registry-books, 
it is enacted " that any person who shall wilfully destroy 
or injure, or cause to be destroyed or injured, any regis- 
ter or record of marriage ... or shall falsely make, 
or counterfeit, or cause to be made or counterfeited, any 
part of any sucb register or record, or shall wilfully 
insert, or cause to be inserted, in any of such registers 
or records, any false entry of marriage ... or shall 
wilfully give any false certificate, or shall certify any 
writing to be an extract from any register or record, 
knowing the same register or record to be false in any 
part thereof, or shall forge or counterfeit the seal of the 
(registry) office, shall be guilty of felony. "f 

3. Marriage hy Special License, — Special licenses can 
only be granted by the Archbishop of Canterbury. By 
virtue of one, a marriage may be solemnized at any 
time and in any place. The cost of procuring a special 
license is close upon £40. Its form is as follows : — 

John Bird, by Divine Providence Archbishop of Canterbury, Pri- 
mate of all England, and Metropolitan, by authority of 
Parliament, lawfully empowered for the purpose herein 
written. To our well-beloved in Christ, 

A B, of f bachelor, and CD, of , spinster , 

health. Whereas it is alleged ye have purposed to proceed to 
the Eolemnization of a true and lawful Marriage [if either party 
be a Minor, the necessary consent is here inserted], earnestly 
desiring the same to be solemnized with all the speed that may be, 
that such your reasonable desires may more readily take due 

* 6 & 7 Wm. IV. c. 86. 
t 4 & 5 Wm. IV. c. 15. 
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effect, We, for certain cMisee us hereunto especially moving, do, bo 
&r as in U8 lies, and the laws of this realm allow, by these presents 
gracionsly give and grant our License and Facalty, as well to 
you the parties contracting as to all Christian people willing to be 
present at the solemnization of the said Marriage between you the 
said contracting parties, at any time, and in any Church or Chapel 
or other meet and convenient place, by any Bishop of this realm, 
or by the Rector, Vicar, Curate, or Chaplain of such Church or 
Chapel, or by any other Minister in Holy Orders of the Church of 
England, provided there be no lawfal let or impediment to hinder 
the said Marriage. 
Given under the seal of our Office of Faculties at Doctors' 

Commons, this day of > in the year of Our Lord , 

and in the — ^ year of our Translation. 

[Signed and sealed, and stamped 
with a £5 stamp.] 

4. Marriage hy Oerfificaie from the Megiitrar. — The 
prelimmaries to a marriage by yirfeue of a registrar's 
certificate, correspond with those to a marriage bj 
bamiB, the names of the parties being exposed in a book, 
instead of being read out in church. To obtain this 
certificate, one of the persons intending matrimony must 
giTe notice to the resistrar, or superintendent registrar 
of the district in whicn the marriage is to take place, in 
the following form : — 
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To this the following declarations must be appended 
and signed : — 

And I solemnly declare, that I believe there is no impediment 
of kindred or alliance, or other lawful hindemnce to the said 
Marriage, and that I, the above-named (James Smith), have for the 
space of (Rfteen) days immediately preceding the giving of this 
notice had (my) usual place of abode and residence [if the marriage 
is intended to be performed in a Church or Chapel of the Church 
of England, insert in this space the following words] 'Mn the 

Parish of " or, " in the Ecclesiastical District of ," (as the 

case may be, and add the name of the Parish or Ecclesiastical 
District in which one of the parties resides) within the above-named 
District of (Hendon). And I further dedare that I am not a 
minor under the age of twenty-one years, and that the other party 
herein named (if so) is not a minor under the age of twenty-one 
years. [If one or both of the parties be under age, these words 
must be expunged, or as the case may be.] 

And I hereby further declare that (she) or (I) the said (Martha 
Green) not being a (widow), or widower, (is) or (am) a Minor under 
the age of twenty-one years, and that the consent of (George Gilpin), 
whose consent to (her) or (my) Marriage is required by law, has 
been duly given and obtained thereto, (or) that there is no person 
whose consent to (her) or (my) Marriage is by law required (as the 
case may be). 

And I make the foregoing declarations solemnly and deliberately, 
conscientiously believing the same to be true, pursuant to the pro- 
visions of an Act passed in the 19th and 20th year of Her Majesty 
Queen Victoria, chapter 119, entitled ''An Act to amend the 
Provisions of the Marriage and Kegistration Acts," well knowin or 
that every person who shall knowingly or wilfully make and sign^ 
or subscribe any false declaration, or shall sign any false notice for 
the purpose of procuring any Marriage under the provisions of the 
said Act above mentioned, or any of the several Acts therein recited, 
shall suffer the penalties of perjury. In witness whereof, I have 
hereunto set and subscribed my hand this fifth day of January, one 
thousand eight hundred and fifty-nine. 

JAMES SMITH. 

Signed and declared by the above- ) 
named (James Smith), in the > 
presence of ) 

Here let the witness attest the signature of the parly 
giving the notice according to one or other of the follow- 
ing examples : — 
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Example. 


Name of 
Witness. 


Description. 


Place of Abode. 


1 
2 


John Cox 
Peter Green 


Saperintendent Re- 
gistrar of Hendon 
District, or Deputy 
Superintendent of 
Hendon District 

RegistiTkr of Mar- 
riages for the Hen- 
don District 


Hendon, 

Middlesex 

Hendon, 

Middlesex 

• 



If tbe parties to a marriage which is ta take place 
without license reside in different districts, notice to the 
registrar of each district must be given, and the marriage 
must take place in one or the other. Should there be no 
chapel or registered building in the district where the 
parties live, in which the marriage can be celebrated 
according to the forms of the religion to which they 
belong, a declaration to that effect, stating "the 
religious appellation of the body of Christians to which 
the party professeth to belong, and the form, rite, or 
ceremony, which the parties desire to adopt in solemnizing 
their marriage, and the nearest district in which a 
building where it can be so solemnized is situate," 
should be added, and then the marriage may be had in 
that district. 

When it is intended that the marriage shall take place 
without license, the notice of marriage is entered in a 
book kept for that purpose, which is suspended or a£Szed 
in some conspicuous place in the oflSce of the superin- 
tendent registrar. There it remains for twenty-one days, 
and at the expiration of that time, the party giving it 
may require of the registrar a certificate in the following 
form : — 
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The issue of this certificate may be prevented by 
writing, at any time before its issue, the word ^^forbidden^* 
opposite to the entry in the Marriage Notice Book, and 
adding the name, place of abode, and character in respect 
of either of the parties, by reason of which the writer is 
authorized to forbid the marriage. When this is done, 
the notice and all proceedings thereon are void. 

5. Marriage hy License from the Registrar. — When 
the marriage is to take place by license from the 
registrar, notice in the form already given, to the 
superintendent registrar of the district in which one of 
the parties resides, is sufficient. The notice being 
entered in the Marriage Notice Book, after the expiration 
of one whole day, the party requiring it may demand of 
the registrar a certificate^ and this is to be granted, unless 
a caveat has been entered against its issue by some 
person entitled to forbid the marriage. To enter a 
caveat a fee of 5«. has to be paid, and the caveat 
must be signed by or on behalf of the party entering it, 
whose full name and grounds of objection to the marriage 
must be set forth. The registrar examines into the 
matter of the caveat^ and does not grant his certificate 
until he is satisfied that there is no just reason for pro- 
hibiting the marriage, or until the caveat is withdrawn. 

The registrar's licence is in the following form : — 

To A Bf of , in the County of , and Z>, of , in 

the County of . 

I, the undersigned, Superinteodent Begistrar of the District of 
in the county of , send greeting : Whereas in pur- 



suance of some or one of the statutes next hereinafter mentioned, 
made and dow in force concerning the contracting and solemnizing 
of marriages in England : (that is to say), an Act passed In the 
seventh year of His late Majesty King William the Fourth, chap. 
85 ; an Act passed in the first year of Her present Majesty, chap. 
22 ; an Act passed in the fourth year of Her said Majesty, chap. 
72 ; and an Act passed in the nineteenth and twentieth year of Her 

said Majesty, chap. 119, one of you did, on the day of , 

give due notice of your intention to enter into a contract of 
Marriage, and you are desirous that such Marriage should be 

speedily performed at , in the District of . 

And whereas it has been made to appear to my satisfaction that 

p 2 
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in regard to jour said intended Marriage you have severally in all 
respects complied with the provisions and requirements of the 
above-mentioned statutes, so far as such provisions and require- 
ments are applicable to, and binding upon you, or either of you : 
And whereas no impediment of kindred or alliance, or other 
lawful hindrance, to the said Marriage has been shown to exist, 
and whereas the Certificate required by law has been duly issued 
by nie : now therefore I, the said Superintendent Registrar, by 
virtue of the power and authority vested in me in that behalf, do 
hereby grant unto you, the aforesaid A B and C 2>, full license and 
permission to proceed in due form of law to contract and solemnize 

such Marriage, at , in the said District, at any time within, 

but not after, the expiration of three calendar months next following 

the day of . 

Witness my hand this day of , 

E F, 
Superintendent-Begistrar of the 
above-mentioned District. 

The cost of a registrar's license is two guineas. When 
the certificate or license is granted, the marriage may take 
place in any church or chapel of the Church of England, 
with the consent of the minister thereof; or in a registered 
building of any other Christian sect, with the consent of 
the minister, trustees, deacons, or managers thereof ; or 
before the registrar, in his office. But if it be held or 
celebrated otherwise than according to the rules of the 
Church of England, it must take place between the hours 
of eight and twelve, with open doors. The registrar or 
some person appointed by him, and two witnesses, must 
be present, and during some part of the service, each of 
the parties must make the following declaration : — 

X do solemnly declare that I know not of any lawful impediment 
why I, A B, should not be joined in matrimony to C D, 

And each of the parties must say to the other, — 

I call upon those persons here present to witness that I, A B, do 
take thee, C J), to he my lawful wedded wife (or husband). 

The parties to any marriage contracted at the registry 
office may add the religious ceremony ordained or used 
by the church or persuasion of which they are members, 
by presenting themselves for that purpose to the clergy- 
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man or minister of the charch or persuasion to which 
they belong ; giving him proper notice, " and such clergy- 
man or minister, upon the production of the certificate of 
marriage before the superintendent registrar, and upon 
the payment of the customary fees (If any), may, if he 
shall see fit, in the church or chapel whereof he is the 
regular minister, by himself, or by some other minister 
nominated by him, read or celebrate the marriage service 
of the persuasion to which such minister shall belong. 
Provided always, that no minister of religion who is not 
in holy orders of the United Church of England and 
Ireland, shall under the provision of this Act * officiate 
in any church or chapel of the United Church of England 
and Ireland ; but nothing in the reading or celebration of 
such service shall be held to supersede or invalidate any 
marriage so previously contracted ; nor shall such cele- 
bration or reading be entered as a marriage amongst the 
marriages in the parish register. Provided also, tbat 
at no marriage solemnized at the registry office of any 
district, shall any religious service be used at such registry 
office." 

By the 23rd section of the same Act it is provided 
that " every marriage solemnized under the said recited 
Actst or of this Act, shall be good, and recognizable 
in like manner as marriages before the passing of the 
first-recited Act, according to the rites of the Church 
of England. 

The formal evidence of a marriage by a registrar's 
certificate or license, is a duly certified extract from 
the registry books, obtained from those having their 
proper custody. 

It is a maxim of law that everything is to be pre- 
sumed ia favour of marriage. As long as the parties 
are alive, they of course can prove their own marriage 
in civil proceedings, in the event of documentary evi- 
dence not being forthcoming. After their deaths, the 
fact, that they were husband and wife may be proved 

* 19 & 20 Vict. c. 119. 

t G & 7 Wm. IV. c. 85; 1 Vict. c. 22 ; and 3 & 4 Vict, 
c. 72. 
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bj witnesses who were present at the wedding, or by 
reputation ; and now, in order that the validity of 
marriages and the legitimacy of children, about which 
any question may hereafter arise, may be settled whilst 
those who can depose to the facts of the case are living 
— it is provided by the statute 21 & 22 Vict. c. 93, 
that, "any natural-bom subject of the Queen, or any 
person whose right to be deemed a natural-bom subject, 
depends wholly or in part upon the validity of a 
marriage, being domiciled in England or Ireland, or 
claiming any real or personal estate situate in England, 
may apply by petition to the Court for Divorce and 
Matrimonial Causes, praying the court for a decree 
declaring that the petitioner is the legitimate child 
of his parents, and that the marriage of his father or 
mother, or of his grandfather and grandmother, was 
a valid marriage, or for a decree declaring either of 
the matters aforesaid ; and any such subject or person 
being so domiciled or claiming as aforesaid, may in 
like manner apply to such court for a decree declaring 
that his marriage was or is a valid marriage, and such 
court shall have jurisdiction to hear and determine such 
application, and to make such decree declaratory of the 
legitimacy or illegitimacy of such person, or of the 
validity or invalidity of such marriage, as to the court 
may seem just; and such decree, except as hereinafter 
mentioned,* shall be binding to all intents and purposes 
on Her Majesty, and on all persons whomsoever." 

The validity of a marriage may also be tried by institu- 
ting a suit for a sentence of nullity of marri<igey which 
may be done by either of the parties, or, if either be an 
infant, by his or her next friend ; or else by commencing 
proceedings for jactitation of marriage, whereby the court 

* The decree is not to prejudice any person unless be has been 
cited or made a party to the proceedings, *' or is heir at law or next 
of kin, or other real or personal representative of, or derives title 
under or through a persoa so cited, or made a party ; nor shall such 
sentence or decree of the court prejudice any person if subsequently 
proved to have been obtained by fraud or collusion." — 21 & 22 
Vict. c. 93, sec. 8. 
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has the power of restraining persons from falsely pre- 
tending that they are married to others. 

When British subjects marry out of the United 
Kingdom, the ceremony must be solemnized according to 
the laws of the country in which it takes place. But 
marriages according to our own ritual or law, held in an 
ambassador's chapel or house, in the chapels of a British 
factory, or within the lines of a British army serving 
abroad, solemnized by any chaplain, or officer, or other 
person officiating under the orders of the commanding 
officer, are legal. 



III. The ErrBCT oe Mabriagb upon the Pbopbbty 

or THE Husband. 

The effect of marriage upon the property of the 
husband is, that he becomes liable for all his wife's debts 
contracted before her marriage, and also for all her 
contracts entered into as his agent afterwards. He 
may sue and recover upon her contracts whilst a 
single woman, and is responsible for all her unlawful 
acts, for which damages may be recovered in a court of 
law. The rules which govern these rights and liabilities 
will be fully discussed when we come to consider them 
as affecting third persons. 

The wife is entitled to be maintained according to the 
estate and condition of her husband, as has been already 
seen; but she acquires no interest in her husband's 
property till his death, when, should he have made no 
declaration by will or otherwise to the contrary, she is 
entitled to dower out of his estates of inheritance ; that 
is, she is entitled to one-half, or the whole, or a 
quarter of them, according to the custom of the place 
where the estates are situate. The wife's dower is now 
placed wholly in the power of the husband, to give or 
withhold, as he pleases. Should he die intestate, that 
is, without having executed a will, his widow takes 
one-third of his personal estate, by which is meant, his 
moveables, such as money in the bank, shares, stock, 
furniture, leases, &c., if there be issue of the marriage. 
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If not, one-half of it. The remainder is disposed of 
according to the provisions of the statute for the distri- 
bution of the estates of intestate persons, which will be 
treated of hereafter. 

IV. The Effect or Maeriage xtpon the Phopertt 

OF THE Wife. 

The usual course when a lady possessing property ia 
about to be married, is to have a deed of settlement 
executed by her and her future husband, by which the 
whole or a part is vested in trustees, and thus placed 
beyond the control of her husband. In the absence of 
-such a settlement, and with regard to estates, real or 
personal, not included in it, the following rules apply : — 

Marriage confers upon the husband an interest in the 
freeholds held by his wife, for his and her joint lives, 
and after her death, should a living child have been born, 
the husband is entitled to them for his own life, as 
tenant hy the courtesy of England, He also acquires an 
interest in her chattels real, as well reversionary as in 
possession, with an absolute power of disposing of them 
during the coverture; but he cannot deprive his wife of 
them by will. Should he survive her, his title to them 
becomes absolute. The real property of the wife passes 
to her heirs, and not to those of her husband. 

With respect to what the lawyers call the choses in 
action of the wife, which comprise debts owing to her, 
legacies, arrears of rent, trust funds, residuary personal 
estate, money in the Funds, and other property recover- 
able by action or suit, the husband acquires an absolute 
interest in them, so far as he reduces them into possession 
during the coverture^ but not otherwise ; so that if a hus- 
band assign one of his wife's " choses in action,^* that he 
has not possessed himself of, and she survive him, tlie 
assignment is void, and she may recover the property. 
When the husband survives the wife he is entitled to all 
her leaseholds by survivorshipy and to all her personal 
estate that has not been reduced into possession during 
the coverture as her administrator. 
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All the ready money, plate, jewels, furniture, <fcc.; 
of which a woman is possessed at the time of her mar- 
riage become the property of the husband by mere 
operation of the marriage, without any act on his part, 
and he may dispose of them as he pleases. But in order 
to prevent a husband who has deserted his wife from 
returning, and sweeping away her earnings, or the pro- 
perty she has acquired during his absence, it is enacted, 
that " A wife deserted by her husband may, at any time 
after such desertion, if resident within the metropolitan 
district, apply to a police magistrate, or, if resident in 
the country, to justices in petty sessions, or in either 
case to the court,* for any order to protect any money 
or property she may acquire by her own lawful industry, 
and property which she may become possessed of after 
such desertion, against her husband or his creditors, or 
any person claiming under him : and such magistrate, or 
justices, or court, if satisfied of the fact of such desertion, 
and that the same was without reasonable cause, and 
that the wife is maintaining herself by her own industry 
or property, may make and give to the wife an order 
protecting her earnings and property acquired since the 
commencement of such desertion, from her husband and 
all creditors and persons claiming under him, and such 
earnings and property shall belong to the wife as if she 
was Sifeine sole. Provided always, that every such order, 
if made bv a police magistrate or justices at petty 
sessions, shall, within ten days after the making 
thereof, be entered with the registrar of the county 
court within whose jurisdiction the wife is resident : and 
that it shall be lawful for the husband, and any creditor 
or other person claiming under him, to apply to the 
court, or to the magistrate or justices by whom such 
order was made, for the discharge thereof: provided 
also, that if the husband, or any creditor of, or person 
claiming under the husband, shall seize or continue to 
hold any property of the wife after notice of any such 
order, he shall be liable, at the suit of the wife (which 

* The Court for Divorce and Matrimonial Causes. 
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she is hereby empowered to bring), to restore the specific 
property, and also for a sum equal to double the value 
of the property so seized or held after such notice afore- 
said : if any such order of protection be made, the wife 
shall, during the continuance thereof, be, and be deemed 
to have been, during such desertion of her, in the like 
position in all respects, with regard to property and con- 
tracts, and suing and being sued, as she would be under 
this Act* if she obtained a decree of judicial separa- 
tion." 

V. The mutual Bights xsd Obligations or the 
Husband and "Wife between themsblyes. 

The ordinary provisions of a marriage settlement by 
which personal property is set apart to provide for a 
husband and wife and their children, are as follows : — 
The capital sum to be settled is conveyed to trustees 
upon trust to invest it, giving them power to vary the 
securities as they shall think prudent, and to pay the 
income to the husband and wife successively for life, 
and after the death of the survivor to divide it amongst 
such of the children of the marriage as the husband or 
wife shall appoint — that is, direct by will or deed, — and, 
in default of such appointment, to pay it to all the 
children equally — the sons upon their attaining.the age of 
twenty-one ; the daughters upon their reaching that age, 
or marrying^ Then follow provisions for educating and 
advancing the children in life out of the trust fund, sup- 
posing that their parents have died ; for transferring the 
shares of such as may die under age, and unmarried, to 
the survivors ; for investing accumulations of the pro- 
perty ; for changing the trustees, <&c. 

Beal estate may in like manner be vested in trustees 
in trust, to pay the rents and profits to the wife for her 
separate use, or to the husband and wife for life, then to 
become the absolute property of the eldest son, or 
to be sold, and the produce divided amongst all the 

* 20 & 21 Vict. c. 85, s, 21. 
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children, or such as the husband or wife may appoint, 
or according as circumstances and the wishes of the 
parties direct. Indeed, were I to devote all the remain- 
der of this volume to suggesting even the limitations 
that may be introduced into a marriage settlement, I 
should be able to give but an imperfect sketch, so nume« 
rous and complicated may they be. 

When real or personal property is devised — that is, 
given by will — or descends to a wife without the inter» 
vention of trustees, it becomes the property of her hus- 
band, and may be taken for his debts. But the wife, if 
she be not properly provided for, and has not resigned 
to her husband in their marriage settlement all the 
future estate that she may acquire, may claim a settle- 
ment of a part or the whole of such property, and of 
such of her choses in action as her husband cannot obtain 
except through the decree of a court of equity. 

Soth real and personal estate may be settled on a 
woman, whether married or single, so as to exclude her 
present, or any future husband, from participating in it. 
To state how this can be effected would involve me in a 
necessarily lengthy digression upon the statutes relating 
to conveyancing, and a dissertation upon the doctrines 
of equity which would lead me at every step deeper and 
deeper into abstract principles of law, and be quite out 
of place in this work. 

A wife, with her husband's concurrence, may transfer 
all her interests in real property. She may also dispose 
of all her interests — ^including her reversionary interests 
— in personal property, with these exceptions: — She 
may not part with any estate which she is forbidden to 
alienate in the instrument which gave it her, or any 
interest in personal estate settled upon her by any set- 
tlement, or agreement for a settlement, made on the 
occasion of her marriage.* 

A reversionary estate is one which accrues to a person 
after a prior interest held by some one else has expired. 

Before a married woman can execute a valid deed by 

* 20 & 21 Vict. c. 57. 
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which she dispossesses herself of her separate property, 
or her reversionary interests, she is examined, apart 
from her husband, by commissioners appointed by tho 
Lord Chancellor for that purpose, to see if she is fully 
aware of the consequences of the proposed act, and that 
she is not coerced into consenting to it. So also, should 
she be entitled to a post-nuptial settlement, and desires 
to waive her claim to it, the Court of Chancery must be 
satisfied that she does so of her own free will before it 
will allow the waiver to be made. 

A wife having a separate estate cannot be compelled 
to contribute to the household expenses, or to maintain 
her children. 

VI. The Eights and Liabilities op the Husband 
AND Wife towahds Thied Pebsons. 

Immediately upon their marriage, husband and wife 
become one person, the husband being entitled to benefit 
by the ante-nuptial contracts of the wife, and to be- 
come possessed of her property as already described, the 
law considers him responsible for the fulfilment of such 
of the engagements made by her prior to her marriage 
as are not barred by the Statute of Limitations. In 
actions brought upon such contracts, neither husband 
nor wife can be sued alone, for though the woman 
entered into the contract, yet being a wife, she cannot 
be made to pay for the breach of it. The husband 
can be obliged to pay for the breach of it, but then he 
did not enter into it. Husband and wife must therefore 
be joined as defendants, and should judgment be re- 
covered against them both, for a debt of the wife's, 
during the toife^s lifetime, execution may thereupon be 
issued against the husband, and thus he may be com- 
pelled to fulfil his wife's contract or satisfy her debt. 
" This liability arises in all cases, whether the husband 
had any portion with his wife or not ; and this the law 

E resumes reasonable, because by the marriage, the bus- 
and acquires an absolute interest in the personal 
estate of the wife, and hath the receipt of the rents and 
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profits of her real estate during coverture, and whatever 
accrues to her bj her labour or otherwise during the 
coverture belongs to her husband ; so that in favour of 
creditors, and that no person's act should prejudice 
another, the law makes the husband liable for those 
debts with which he took her attached." * In the event 
of the wife's death the husband's liability for ante-nuptial 
contracts, &c., is extinguished. 

When actions or suits are instituted with regard to 
the property of a wife, she is joined or not with her 
husband, according to circumstances. Thus, if a tenant 
upon the lands of a wife break any of the covenants of 
his lease by not paying rent, or making proper repairs, 
selling straw, &c., the husband may sue alone, or may 
join his wife with him as a co-plaintiff. But if the 
breach have taken place "before the marriage, then the 
right to sue is vl^"" chose in action " of the wife's, and she 
must be made a plaintiff of necessity. So also if an 
action be brought to recover possession of her estate 
itself, she must be made a plaintiff. Upon all bonds 
and personal contracts made with the wife before mar- 
riage, and upon all other ^^cJioses in action " of the wife, 
husband and wife must sue jointly. The husband 
acquires by the marriage a qualified property only in 
such things ; he has the power of reducing them into 
lus possession, but until that be done they remain the 
property of the wife. In order to get them into his 
possession, he must bring a joint action in hia own name 
and in that of his wife ; he may then recover judgment in 
his own name and that of his wife, and upon such judg- 
ment, he alone may sue out execution and receive the 
amount of the debt. If he neglect to bring suclt 
joint action, or, having brought the action, if at any 
time before taking out the execution he should die, and 
his wife survive him, she alone will be entitled to the 
debt, and may take out execution for her own benefit. 

Upon bonds and other contracts under seal, which 
have been entered into during coverture with the 

* Bacon's Abridgment, title "Baron and Femme." 
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wife separately, or with the husband and wife jointly, 
the husband may sue alone. He may also proceed alone 
to recover the sums due upon bills of exchange or pro- 
missory notes, payable to his wife before marriage, and 
not endorsed by her. 

Contracts made with a wife after marriage are en- 
forced by the husband alone, unless the labour or skill 
of the wife formed the sole consideration for the promise, 
or it has been agreed that the money or other reward 
is to be paid to her personally : then she must be joined 
as a co-plaintiff with her husband. When the husband 
dies, the right of maintaining these actions surviyes in 
the wife. 

A married woman has not the power of entering into 
any description of contract on her own account, during 
the coverture : she cannot bind her husband by deed ; 
but as his agent she may enter into simple contracts, 
upon which he will be liable, if it can be shown that he 
has, either expressly or by implication, sanctioned what 
she has done. 

If the husband has entrusted his wife with the general 
management of his house, or his farm, or his trade, or 
business, he makes her his general dgent for carrying it 
OD, and clothes her with an implied authority to enter 
into all such contracts and. agreements as are usual and 
necessary for the purpose. He is consequently re- 
sponsible for the fulfilment of all contracts that may 
be entered into by her in the proper execution of her 
task. 

Every married woman who resides with her husband 
is presumed to be his general agent in all matters con- 
nected with his household affairs. She contracts for 
food and clothing, engages servants, orders repairs to 
be executed, purchases all necessary articles for use 
and consumption in his name, and upon his credit. If 
these be usital and necessary (taking into consideration 
the social status and fortune of the husband) and it 
cannot be shown that he has revoked his authority to 
his wife (to the knowledge of the party contracting with 
her), he is liable for them. If the articles furnished be 
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nofc " ustial and necessaryy* the husband may refuse to 
pay for them, and the tradesman who has supplied 
them has no remedy against the wife. Thus, where a 
milliner and dressmaker supplied a married woman with 
bonnets, feathers, lace, and other articles to the value 
of £5,287, which sum was sought to be recovered against 
the husband, he paid into court the sum of £15, which 
he estimated as sufficient to cover the purchase of all 
that was necessary for his wife during the period over 
which the transaction ran, and it was held that he was 
not liable for one farthing beyond that sum. 

Again, if a wife, in the absence of her husband, give 
expensive entertainments quite beyond his means, those 
who furnished them cannot recover the amount of their 
bills against him. Should a married lady go alone to 
the seaside, and order extravagant dresses, which are 
disapproved of by her husband directly he sees them, he 
cannot be made liable to pay for them. 

Small sums of money lent to a wife without the 
sanction of her husband may be recovered of him, should 
it appear that the wife required them in some household 
emergency. Under such circumstances, the lender sues 
the husband for money lent to his wife at his request. 
Large amounts advanced to a married w^oman without 
the knowledge of her husband, are legally lost, for he 
cannot be sued for repayment of them, neither can she. 

As long as husband and wife continue to cohabit 
together, the law gives the former the power of deter- 
mining how the latter is to be clothed, fed, and generally 
provided for. If the wife has been guilty of misconduct 
entitling the husband to a divorce, and has left his 
roof — pending legal proceedings, — she is empowered to 
contract for what is necessary for her maintenance, 
unless her husband has made her an allowance ; and no 
advertisement inserted in the newspaper, or directions to 
particular persons not to trust her, will remove the hus- 
band's liability in this respect. 

If a husband ratifies or adopts the contracts of his 
wife which have been entered into without his know- 
ledge, they become his contracts from the moment of the 
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ratification and adoption. If a husband perceive that his 
wife is indulging immoderately in dress or other expen- 
sive tastes, and knows that she has no separate income 
of her own to expend in the purchase of such luxuries, 
it is his duty to give notice to the tradesmen who supply 
her, that he does not sanction her extravagance, and that 
he does not intend to pay for the superfluities. If he 
acts thus he is not liable for them ; but if he chooses to 
lie by and permit her to continue her course, neither 
returning the goods, nor giving any warning to those 
who bring them to his house, he will be presumed to 
have given a subsequent sanction and ratification of 
her acts, which is equivalent in all cases to a delegated 
authority. 

A tradesman supplying a wife with articles, not know- 
ing her to be a married woman, has no action against 
the husband, unless it can be shown that the goods have 
been consumed in the husband's household, or have in 
some way been used by or for him. " If a shopkeeper," 
said Lord Tenterden, " will send goods to every one who 
comes into his shop, vrithout inquiring into their circum- 
stances, he takes his chance of getting paid, and it lies on 
him to make out by full proof his claim against any other 
person." 

VII. How THE COITTRACT OE MaHEIAQE MAT BE 
PABTLT OB WHOLLY DiSSOLYED. 

' The operation of the marriage contract may be sus- 
pended by a decree of ^^ judicial separation,^^ or wholly dis- 
solved by a sentence of divorce, pronounced respectively 
by the Court for Divorce and Matrimonial Causes, which 
holds its sittings in Westminster Hall, and is presided 
over by Sir Cresswell Cresswell, as judge ordinary, and 
by the Lord Chancellor, the Lord Chief Justice of the 
Court of Queen's Bench, the Lord Chief Justice of the 
Court of Common Pleas, the Lord Chief Baron of the 
Court of Exchequer, and the Senior Puisne Judge for the 
time being in each of the three last-mentioned courts. 
A judicial separation (which has all the effect of a 
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divorce a mensd et tTioro * under the old law) may be 
obtained before the judge-ordinary, either by the husband 
or the wife on any of the three following grounds : — 
Ist. Adultery; 2nd. Cruelty; 3rd. Desertion without 
cause for two years a/nd upwards. 

1. I need not define what is meant by adultery ; but 
cruelty and desertion are used as terms of art, and require 
explanation. 

2. Cruelty, — As a general rule the infliction or imme- 
diate menace or apprehension of bodily violence or danger 
to life, limb, or health, or what would amount to an 
assault at law, constitutes '' cruelty** 

Tyrannical conduct by the husband towards his wife, 
such as interdicting her from intercourse with her family, 
refusing to allow her to receive friends, denying her 
luxuries to which she had been accustomed, abusing her 
before the servants, will not supply grounds for a judicial 
separation on the ground of cruelty. Short of personal 
violence, or reasonable apprehension of it, the court has 
no authority. 

In a case, however, in which a husband was proved to 
have been in the habit of putting himself into passions, 
following his wife from room to room, calling her by the 
most opprobrious names, and accusing her of foul crimes, 
the learned judge said, *'I do not consider this as mere 
abuse, it implies menace ; '* and a separation was granted. 

So, also, an act of gross insult, such as spitting in a 
wife's face, although it inflicts no bodily pain, is " cruelty** 
Acts of violence committed under the influence of an 
acute disorder, such as brain fever, when, the ailment being 
subdued, there is no danger of their recurrence, would 
not be considered as constituting " cruelty ; " but if the 
disease were to leave the brain in a new condition, render- 
ing the sufl^erer liable to ungovernable fits of passion 
which would make further cohabitation dangerous, then 
the party likely to sufler injury may obtain a judicial 
separation on the ground of cruelty. 

3. Desertion without Cause for two Years and upwards, 
— Desertion is conduct whereby a husband or wife is volun- 

* From bed and board. 
Q 
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tarily absent from his or her consort against his or her 
will. It is not necessary that this absence should be 
wilful and causeless from the moment it commenced. 
Should a husband leave his wife with her sanction to go 
a long journey for her benefit, and having so departed 
and transacted his business, if he wrongfully delay his 
return for two years and upwards, his wife would be 
entitled to proceed against him for desertion the instant 
that period had elapsed. It will be, no excuse that the 
wife gave her consent to the continued absence of the 
husband, if it can be shown that this was obtained by 
fraud, or by misrepresentation of the object of his 
absence. 

The absence must be without " cause." If the hus- 
band's absence was occasioned by his attending to busi- 
ness which was really and bond fide for the benefit of the 
wife as one of the parties to the marriage, it will not 
form grounds for a judicial separation on the ground of 
desertion. A husband has always greater difficulty in 
obtaining a decree under this head than a wife, because 
he must satisfy the court that he has, to the best of his 
ability, used the power which the law gives him of retain- 
ing her in his home or compelling her return to it. 

A judicial separation will not be granted, if the injured 
party has condoned the offence forming the grounds of 
the petition. 

Condonation is forgiveness of a conjugal injury on the 
full knowledge of all the circumstances, and is not a 
question of laWy but of fact depending upon the circum- 
stances of each particular case. 

Condonation is either expressed or implied: a;v- 
pressed, when granted in words ; impliedy when gathered 
from actions. As a general rule, voluntary cohabi- 
tation with the knowledge that a conjugal offence has 
been committed, condones that offence. This does 
not, however, necessarily constitute condonation^ for the 
continuance of cohabitation may be caused by the appre- 
hension of some greater evil than that already inflicted. 
Tor example, a wife who is a mother might continue to 
reside with a husband who had been guilty of adultery or 
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^^ cruelty** rather than leave her children; and yet it 
could hardly be said, that by so doing she had forgiven 
their unfaithful or brutal father. 

Condonation is not absolute forgiveness ; but forgive- 
ness on the implied condition that the misconduct con- 
doned shall not be repeated. If this condonation be 
broken by the commission of an offence similar to that 
which has been condoned, the first offence is revived. In 
a case of " cruelty/' harsh and insulting treatment, 
though unaccompanied by personal violence, constitutes 
a breach of this implied condition. 

To make " condonation "perfect in the case of adultery, 
it must not only be offered by the injured party, but 
accepted by the offender. 

If either a husband or wife have connived at the commis- 
sion of any of the offences for which a judicial separation 
may be obtained, it will not be granted ; and should the 
one party be aware of the natural consequences of the 
course of conduct which he or she sees the other pur- 
suing, and make no endeavours to prevent it, he or she 
will be held to have consented to it in point of law. 

It is an established principle, that connivance with 
respect to one act of adultery, will bar a party complaining 
of another ; but it does not amount to connivance on the 
part of a husband, that he has used cruelty towards his 
wife, with the design of driving her into the commission 
of adultery. 

If either a husband or wife have colluded to commit, 
or appear to have committed, any of the offences for 
which a judicial separation may be obtained, it will not 
be granted. 

Collusion is a conspiracy to obtain a sentence from the 
court, on motives independent of any injury sustained by 
the suitor. 

In a suit lor judicial separation on the ground of 
adultery, a counter-charge of adultery would form a valid 
defence ; but ante-nuptial incontinence is not a good plea, 
all such misconduct being held to be condoned by the 
marriage, even although unknown to the party pleads 
ing it. 

Q 2 
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A decree of dissolutioa of marriage (eommonlj called 
a divorce), completely putting an end to the marital con- 
tract, and leaving the parties at liberty to marry again 
as though no union had taken place, may be granted by 
three judges of the court, to a husband whose wife 
has been proved to have been guilty of adultery, and to a 
wife, when the husband has committed adultery accom- 
panied with bigamy, desertion without cause for two 
years and upwards, and some other more heinous crimes 
which will be found enumerated in the 27th Section of 
the Divorce Act.* 

To prevent collusion and connivance, the party peti- 
tioning must not only make out a clear case, which the 
respondent (or party answering) cannot contradict, but 
by the 29th section, it is enacted, that it shall be the 
duty of the court to satisfy itself as far as it reasonably 
can, not only with respect to tlie facts alleged, but 
likewise as to whether or not the petitioner has been in 
any manner accessory to, or conniving at, the adultery, or 
has condoned the same; the court also will have to 
inquire into any counter-charge that may be made against 
the petitioner, and will not grant a divorce if it be made 
to appear " that the petitioner has during the marriage 
been guilty of adultery, or if the petitioner shall, in the 
opinion of the court, have been guilty of unreasonable 
delay in presenting or prosecuting such petition, or of 
cruelty towards the other party to the marriage, or of 
having deserted, or wilfully separated himself, or herself, 
from the other party before the adultery complained of, 
and without reasonable excuse, or of such wilful neglect 
and misconduct, as has conduced to the adultery." 

A wife being presumed by law to have no property of 
her own, is entitled to alimony (an allowance for her sup- 
port), pending the proceedings for a judicial separation, 
or divorce, and to permanent alimony at the close of the 
former suit, and to have the costs paid by her husband. 
But if it be proved that a wife has separate property, 
her husband may or may not be obliged to allow her 

♦ 20 & 21 Vict. c. 85. 



lzUS£il.Nl> AITD "WIFE. 229 

alimonj according to circumstances. In settling the 
amount of this provision, the court will take into con- 
sideration : — 

1st. The amount of fortune brought to the husband by 
the wife. 

2nd. "Whether the husband's income arises from 
realized property, or is dependent upon his personal 
exertions. 

3rd. The nature of his or her conduct, with regard to 
the matters which have formed the subject of the suit. 

4th. The fact, if proved, of the property having been 
diminished by the extravagance of either. 

The sum allotted in various cases has ranged from 
one-third to one-half of the husband's income. 

Questions of fact that arise out of proceedings to 
obtain a judicial separation or a divorce may be tried by 
the judges; but either of the parties, or the court, may 
require it to be tried before a jury. 

The old action of crim. con. is now abolished ; but 
" any husband may, either in a petition for dissolution of 
marriage, or for judicial separation, or in a petition 
limited to such object only, claim damages from any 
person on the ground of his having committed adultery 
with the wife of such petitioner, and such petition shall 
be served on the alleged adulterer, and the wife, unless 
the court shall dispense with such service, or direct 
some other service to be substituted; and every such 
petition shall be heard and tried on the same principles, 
in the same manner, and subject to the same and the 
like rules and regulations as actions for criminal con- 
versation are now * tried and decided in courts of common 
law; . . . and after the verdict shall have been 
given, the court shall have power to direct in what 
manner such damages shall be paid and applied, and to 
direct that the whole, or a part thereof, shall be settled 
for the benefit of the children (if any) of the marriage, 
or as a provision for the maintenance of the wife."t 

* That is, before the passing of the Act. 
t 20 & 21 Vict. c. 85, sec. 33. 
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The court has power also to charge the adulterer with 
the costs of the suit, and to make orders as to the 
custody of the children. 

Either party dissatisfied with the decision of the judge- 
ordinary may appeal to the full court, and from that there 
is a further appeal to the House of Lords. This appeal 
must be proceeded with within three months of the 
pronouncing of the decree of the court below ; and when 
this period has expired without an appeal being prose- 
cuted, or when an appeal has been proceeded with, and 
is dismissed ; or when, as the result of any appeal, any 
marriage shall be declared to be dissolved, but not 
sooner, the parties respectively may marry again as 
though their prior marriage had been dissolved by death. 
But " no clergyman, in holy orders, of the Church of 
England, shall be compelled to solemnize the marriage 
of any person whose former marriage may have been 
dissolved, on the ground of his or her adultery, nor shall 
he be liable to any penalty, suit, or censure, for solem- 
nizing, or refusing to solemnize, the marriage of any 
such person : provided always, that when any minister 
of any church or chapel of the United Church of Eng- 
land and Ireland shall reftise to perform such marriage 
service between any persons, who, but for such refusal, 
would be entitled to have the same service performed in 
such church or chapel, such minister shall permit any 
other minister, in holy orders, of the said United 
Church, entitled to oflSciate within the diocese in which 
such church or chapel is situate, to perform such mar- 
riage service in such church or chapel." * 

* 20 & 21 Vict. c. 85, sees. 57 and 58. 
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Tab common law did not allow a creditor or other 
person who bad only a right to sue another (called a 
chose in action) to assign that right. It was considered 
against public policy ; as some powerful or wealthy in- 
dividual might otherwise purchase such rights, and liti- 
gation, oppression, and other evils would be created, and 
increase thereby. But, in process of time, the neces- 
sities of the trading community produced a modification 
of this rule, and negotiable instruments — i.e., written 
documents acknowledging a debt, and capable of being 
transferred from hand to hand — were imported from the 
law merchant, as it was called, or custom of merchants. 
Of these instruments the chief are hills of exchange and 
promissory notes. Bankers* cheques come under the 
same category. An I O TJ is, like a bill or note, evi- 
dence between the parties to it of the balance of 
accounts between them, being an abbreviation of the 
words I Owe You ; but it differs from both in not being 
negotiable. 

It is obvious how natural it was, when a man was 
indebted to another in a sum which he could not at once 
liquidate, that the creditor should desire to have some 
document as evidence of the debt in case of death or 
other eventualities. Hence he would ask for an I O TJ. 
But he would also wish to fix the time of payment, and 
require a written engagement that the time should be 
duty kept. Thus promissory notes arose, their ordinary 
form being — "On demand;** or, "three months after 
date ; " or, " at sight,'* I promise to pay A B £100 
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for value received " — expressing both the points referred 
to. Another object was to get interest on the amount 
of the debt, which (until the passing of a statute of 
"William IV.) could not be recovered upon, a simple 
contract debt ; and the agreement to pay interest was 
expressed upon the note. 

^ills of exchange sprang from a different state of 
things. Originally a bill of exchange was a letter sent 
by a creditor in one country to his debtor in another, by 
the hand of some third person, to whom he thereby — 
amongst other things — directed that his debt should be 
paid. So, merchant A in London, to whom merchant 
JB in Venice owed £100, sent hj the hand of merchant 
C— who happened to be travellmg to the Adriatic — his 
written greeting, directing and authorizing J5 to pay the 
money to (7. Thus three very useful ends were answered. 
In the first place, J5 did not incur the risks of pirates 
and shipwreck by sending his money across the sea ; 0, 
who might require funds in Italy, did not run the same 
dangers in taking coin with him on his voyage ; and A 
and £ had the use of the same £100 at one and the 
same time. But C might require his money before he 
arrived at Venice ; and, as from time to time the advan- 
tage of making the letter of credit transferable were 
perceived, the direction (which at first was to p&.y C 
jpersonally) was enlarged so as to include any person he 
might nominate upon the writing itself to receive the 
amount mentioned in it in his stead, and to whom he 
might choose to deliver it and thereby transfer his rights 
therein. 

This was effected by adding to the name of C the 
words, " or his order." 

The necessary consequence of this change in its nature 
was, that the letter ceased to treat of general matters of 
business between A and B; that it was not sealed up, 
but delivered open to O; and that eventually it dwindled 
•down into the slip of paper now in use. 

The form of a modem inland bill of exchange ex- 
]^lains its character and objects. It usually runs as 
Ibllows : — 
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London, Januai'y 1, 1859. 

^eioo. 

Three months after date, pay to the order of C, one 
hundred pounds sterling, for value receiyed. 

(Signed) A* 

To JS, Merchant, Liverpool. 

It is — as a learned serjeant-at-law, now one of the 
Justices of the Court of Common Pleas, has described it 
— " an unconditional written order from AtoB directing 
J5 to pay a sum of money therein named." 

A is called the drawer, B the drawee, and C the 
payee. 

Sometimes A, the drawer, is himself the payee. 

"When a bill ordered the payment of its amount to be 
made otherwise than "on demand," or "at sight," it 
became desirable for C to obtain a recognition by B of 
his correspondent -4*s order, either as a certificate of its 
genuineness for his own satisfaction, or for facilitating 
his dealings with it. This recognition was called the 
acceptance, and now must always be in writing upon the 
face of the bill. 

When B, the drawee, has undertaken to pay the bill, 
he is called* the acceptor. In inland bills of exchange — 
Le,, bills drawn within the United Kingdom — the drawer 
usually requires the drawee to pay to " self or order ;" 
and having signed the bill, sends it by post or leaves it 
with the drawee. The latter writes across the paper 
" accepted, payable at — " (naming his bankers), signs 
his name thereto, and returns it to the drawer. The 
drawer then, by writing his own name at the back of 
the bill thus accepted — in technical words — endorsing 
it, renders it for the first time negotiable — that is to say, 
capable of being transferred from hand to hand, so as to 
pass as -well the property in the bill itself, as also all the 
rights'which the drawer had against the acceptor. The 

'^ The form of a foreign bill slightly differs. Foreign bills are 
usually drawn in sets of three, each of the set being distinguished 
respectively — "This my first (second, or third) of exchange," and 
the payment of one of the set is a discharge of all. 
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person to whom he has endorsed it can again endorse ; 
and every subsequent endorsee — or person to whom the 
bill is handed upon endorsement — has the like rights, 
and stands in the same position as the original drawer 
or payee did, and in some instances to be named here- 
after, in a better one, and this independently of the 
advantages he derives from the responsibility of every 
prior endorsee, who stands to him in the situation of an 
original maker of the bill. 

Holder is a general word applied to any one in actual 
or constructive possession of t]ie bill. 

It is impossible to over-estimate the importance and 
convenience of settling trading accounts by bills of ex- 
change. It is impossible to exaggerate the mischief 
which is daily threatening on account of their useful 
principle being perverted to reckless and fraudulent 
ends. Millions of pounds are, at any moment, depen- 
dent upon bills of exchange in Englana alone, and a vast 
majority of them will be honourably discharged when 
arrived at maturity. But too many are drawn and 
accepted merely as a means of raising money by persons 
who may or may not pay the sums due upon them 
according as their gambling in business has .prospered, 
or the contrary. Thus -4, J5, and C live in the same 
street, and do not owe one another a single farthing. A 
draws and B accepts the bill to accommodate G, who 
wants a hundred pounds. He takes the bill to 2), a 
money-lender, who, upon its being endorsed to him, dis- 
cotmts it — i.e., gives Cthe money for which it is drawn, 
deducting thereout a sum to cover interest and risk — 
often to a goodly amount — taking his chance that some 
of the parties to it will be able to pay him at the end of 
the three months, or other period at which the bill is 
drawn. Possibly Ay B, and C ring the changes, and 
each borrows £100 upon the security of the other by 
making other bills, and finding a fresh D for each. Bad 
as this system is when used merely to raise money from 
usurers, who can protect themselves, it produces frightful 
evils when introduced into commerce. 

If A, a trader without capital, or trading beyond his 
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capital, and requiring cash to maintain a fictitious credit, 
resorts to B^ a person in like position, or, it may be, a 
pauper to whom he gives a few shillings for signing his 
name as acceptor — and carries to the market bills manu- 
factured by such accommodation — the least reflection 
will show the dreadful consequences which must ensue. 
!For a brief period, by manufacturing new bills by the 
same process, A is enabled to sustain himself; but at 
last the weight of successive " discounts," " renewals," 
and so forth cannot be supported. He fails, and his 
worthless paper is lefb in the hands of the honest and 
struggling trader whose property has been given in ex- 
change for it : he is thus rendered unable to meet his 
engagements ; and so the injury passes from trader 
to trader, till the most substantial can barely escape 
the wide-sown ruin. 

But my present purpose is to tell you the main inci- 
dents of bills of exchange and other negotiable instru- 
ments — not to moralize upon their abuse. 

A cheque is a bill of exchange drawn upon a banker, 
usually payable to A JB, or bearer. 

Bills of exchange and promissory notes are usually 
written on paper, but they may be written on parch- 
ment, leather, cloth, or other substance which can readily 
be passed from hand to hand. The precise form of words 
of each instrument (provided that it be unconditional 
and precise as to its date and amount, &c.) is not very 
material. 

Cheques are usually — but not necessarily — drawn upon 
printed forms furnished from the bank. 

All persons who are capable of contracting may be 
parties to any of these instruments, and an agent — if 
duly qualified for that purpose — can bind his principal 
by signing a bill or note. The words " per procuration^^ 
upon a bUl or note show that the signature attached is 
that of an agent, and the person who takes a bill so 
drawn is bound to inquire into the extent of the agent's 
authority, if he rely upon the principal's responsibility, 
or unless in previous dealings the agent's authority has 
been recognized by the principal, and publicly known. 
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If one of several partners in a trade in whicli bills of 
exchange are customarily used, make or negotiate a bill 
or note in the name of the firm, the firm is liable upon 
it to the holder, whatever may have been the misconduct 
of the maker or negotiator ; and no agreement between 
the members of the firm to the contrary will bind a 
stranger — unless, indeed, it can be shown that he knew 
of the existence of such agreement or misconduct. A 
new partner joining a firm is not liable upon bills or 
notes made or negotiated before he joined ; but a dor- 
mant or sleeping partner is bound by all the engage- 
ments of his acting brethren. 

The rights and liabilities of a deceased person upon a 
bill or note survive to his executors or administrators. 

A bill or note cannot be negotiated unless it appear 
upon the face of it that the holder has a right to transfer 
it. Thus, a bill of exchange drawn by A upon B in 
favour either of himself, A, or G — without saying more 
— must be held by -4 or (7 until it is due ; ana it cannot 
be passed, or any rights in respect of it transferred to 
any one. But a bill or note made payable to A "or 
order,'* or (7" or bearer," is negotiable. 

All negotiable bills and notes, drawn for a less sum 
than twenty shillings, are void, and a penalty of from 
£5 to £20 may be recovered against persons who shall 
utter or negotiate them. 

Negotiable bills and notes for more than twenty 
shillings, and under £5 (except bankers' cheques) are 
also void, unless the name and address of the payee be 
expressed in the body of the note, and the signature 
attested by one subscribing witness at least, and unless 
they bear date at or before the day of issue, and are 
made payable not more than twenty-one days after date. 
These notes may not be negotiated after they become 
due. 

A bill, though accepted, is void unless it be signed by 
the drawer. 

A bill or promissory note must be for payment of 
money only, and not partly for such payment and partly 
for the performance of some other act. As before stated, 
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there is no arbitrary form in which a bill of exchange 
need be drawn. If the wording is so ambiguous as to 
leave it in doubt whether the instrument be a bill of 
exchange or a promissory note, the holder may treat it 
as either at his pleasure. 

The stamp duty upon bills of exchange and promissory 
notes is regulated by the statutes 16 & 17 Vict. c. 59, 
and the 17 & 18 Vict. c. 83, as follows : — 

£, s, d. 
Draft or order for the payment of any sum of money 

to the bearer, or to order on demand X 

And the following instruments shall be deemed and 
taken to be drafts or orders for the payment of money 
within the intent and meaning of this Act, and of any 
Act or Acts relating to the stamp duties on bills of 
exchange, drafts, or orders, and shall be chargeable 
accordingly with the stamp duties imposed by this 
Act, or any such Act or Acts, viz. : — 

All documents or writings usually termed letters of 
credit, or whereby any person to whom any such do- 
cument or writing is, or is intended to be, delivered 
or sent, shall be entitled, or intended to be entitled, 
to have credit with, or to draw upon any other person 
for, or to receive from such Other person, any sum 
of money therein mentioned : excepting letters of 
credit, whether in sets or not, sent by persons in 
the United Kingdom to persons abroad, authorizing 
drafts on the United Kingdom. 

lTdand hill of excTiange, draft, or order for the pay- 
ment to the bearer, or to order at any time otherwise 
than on demand, of any sum of money — 

•£. s, c2* 

Not exceeding £5 1 

Exceeding 6 and not exceeding £10 2 

10 „ 25 3 

„ 25 „ 60 6 

„ 60 „ 76 9 

76 „ 100 10 

100 „ 200 2 

„ 200 „ 800 3 

„ 300 „ 400 4 

400 „ 600 6 

600 „ 760 7 6 

„ 760 „ 1,000 10 
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£. S. d. 

Exceeding £1,000 and not exceeding £1,500 15 

„ 1,500 „ 2,000 .... 1 

„ 2,000 „ 8,000 1 10 

,, 3,000 ,, 4,000 2 

„ 4,000, and upwards 2 5 

Foreign hill of exehcmge drawn in but payable out 
of the United Kingdom, if drawn singly or otherwise 
than in a set of three or more, the same duty as on an 
inland bill of the same amount and tenor ; if drawn 
in sets of three or more, for every bill of each set — 

£. 8. d. 

Where the sum payable thereon shall not exceed £25 1 
And where it shall exceed £25 and not exceed i^50. .002 

„ 50 „ 75.. 8 

„ 76 „ 100.. 4 

„ 100 „ 200.. 8 

„ 200 „ 300.. 10 

„ 800 „ 400.. 14 

„ 400 „ 500.. 18 

„ 500 „ 760.. 2 6 

„ 750 „ 1,000.. 8 4 

„ 1,000 „ 1,500.. 5 

„ 1,500 „ 2,000.. 6 8 

„ 2,000 „ 8,000.. 10 

„ 8,000 „ 4,000.. 18 4 

Exceeding 4,000 . . : 15 

Foreign bill of exchange, drawn out of the United 
Kingdom and payable within the United Kingdom, 
the same duty as on an inland bill of the same 
amount and tenor. 

Foreign bills of exchange drawn out of the United 
Kingdom and payable out of the United Kingdom, 
but endorsed and negotiated within the United King- 
dom, the game duty as on a foreign bill drawn within 
the United Kingdom and payable out of the United 
Kingdom. 

Promissory note, for the payment in any other man- 
ner than to the bearer on demand, of any sum of 
money — 

£. 8. d. 

Not exceeding £6 1 

Exceeding 5 and not exceeding £10 2 

„ 10 „ 26 3 

n 26 „ 60 6 

y, 60 „ 76 9 

»i 76 „ 100 10 
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Piomissory note for the payment, either to the 
bearer on demand, or in any other manner than to 
the bearer on demand, of any sum of money — 

£. 8. d. 

Exceeding £100 and not exceeding £200. ..«.. . 2 

200 „ 400 4 

400 „ 500 5 

600 „ 760 7 6 

750 „ 1,000 10 

1,000 „ 1,600 15 

1,500 „ 2,000 10 

2,000 „ 3,000 1 10 

3,000 „ 4,000 2 

4,000 and dpwards 2 5 

Promissory notes, payable to bearer on demand, made 
out of Great Britain, cannot be negotiated or paid unless 
stamped as notes made in G-reat Britain, under a penalty 
of £20. 

Any person who shall make, issue, accept, or pay any 
bill, note, or draft, requiring to be stamped and not duly 
stamped, is subject to a penalty of £50 ; and no bill or 
note required by law to bear a stamp, and not stamped 
at all or insufficiently, will be admitted as evidence in a 
court of justice. 

An important ingredient to the validity of a bill of 
exchange or a promissory note — ^as between its drawer 
and acceptor — is that it should have been given for 
a sufficient consideration. A consideration is some in- 
terest given, or promise made, or loss sustained by the 
one party for the benefit of the other. It will be pre- 
sumed that consideration has been given for a bill or note, 
unless the contrary can be proved. An illegal or im- 
moral consideration is void. The payment of money 
constitutes a consideration, however small the sum may 
be, so that there be no fraud. Where a consideration 
has been given and has Jailed, as if I accept a bill for 
A on condition that he stand godfather to my child, 
and he die before my child is born, the bill or note is 
void. In the case I have supposed, A could have sued 
me upon the bill I undertook to pay had he performed 
the service mentioned, but his executors would have no 
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claim against me, as the consideration had failed. It 
is, however, to be noticed, that any person to whom j± 
had transferred the bill for value, without letting him 
know of the condition, could recover the amount on the 
principles I shall afterwards explain. 

Having shown how and by whom bills of exchange may 
be drawn and negotiated, I come to consider the mutual 
liabilities of the parties to them. From the sketch I have 
already given you of their nature and origin, and of their 
employment in commercial transactions, you will readily 
perceive that their negotiability is their most valuable 
characteristic. A merchant has a bill tendered to him, 
drawn, accepted, and endorsed by different persons whose 
handwriting he knows, and whose credit is sufficient 
(singly or jointly) to justify him in supplying goods or 
discounting the bill for the holder. If on the credit of 
the bill and the names upon it he give value to the 
holder, and have no notice of anything wrong about its 
manufacture, none of the parties, drawer, acceptor, first, 
second, or third, or any other endorser, can refuse to pay 
him the amount on the ground of any fraud, want or 
failure or illegality of consideration, or any other matter 
whatever. Although as between the original parties to 
the bill (if its inception was tainted by any of the causes 
above alluded to) or as between the last endorsee suing 
and his prior endorser (if the fraud, <&c., only arose at 
the close of the bill's career), these circumstances would 
form evidence ; yet they in no way protect the person 
sued from his liability to pay a hond-fide holder. 

A bill or note arrives at maturity when the time for 
which it is drawn has expired. If it be drawn "on 
demand," it is due immeaiately it is signed. If "at 
sight," immediately it is presented for payment. 

I will now suppose that the bill has arrived at maturity. 
The holder allows three "days of grace" to expire, and 
then presents the bill at the banker's designated by the 
acceptor on its face, and requests payment of the amount. 
If the acceptor (having been cheated, for instance, by 
the drawer to join in the bill) has not provided the 
banker with money to "meet" or "retire," i, e,, to pay 
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the bill according to the tenor and effect of it, the banker 
says be has "no orders." The holder then goes to a 
notary who formally presents the bill for payment, and 
notes on a slip of paper, which he attaches to it, the 
answer given by the banker. This is called in the case 
of inland bills " noting ;*' and in the case of foreign bills 
a more formal process is used called ^^ protesting ^^ the 
bill. The non-payment at maturity constitutes what is 
called its ^^ dishonour, ^^ 

The holder is now bound forthwith to inform all the 
parties whom he intends to hold liable, that he has pre- 
sented the bill, that it has been dishonoured, and that 
he requires payment. This is called the " notice of dis^ 
honour^ The acceptor is not entitled to demand this 
notice, neither need the holder give notice to all of the 
endorsers, if he is satisfied with the responsibility of the 
person who endorsed to bim ; but if he has any doubts 
bis best plan is to give notice to all. He may then sue 
all or any of the parties. If he adopt the latter course 
and sue, say the last endorser, and if the money is paid 
— he gives up the bill to him, and he thereupon becomes 
the holder, and the benefit of the notices enures to 
him. 

The reason of this is plain when you consider the 
difierent contracts between the parties. The acceptor 
makes an absolute, unconditional agreement with the 
drawer and every endorser that he will, three months 
after date, or as the case may be, pay the amount of the 
bill to him or any holder thereof who may be the drawer's 
endorsee. Consequently he is always presumed to know 
it is not paid. But the drawer and all the endorsees 
only bargain to pay the holder the amount of the bill 
upon the acceptor failing to pay upon the bill being pre- 
sented at maturity. Hence, in the case of an acceptor, 
you, if the holder, may keep (if you choose to act so- 
foolishly) the bill in your desk for any period short of 
six years without presenting it, or saying a word to any 
one ; and at the end of that time may bring an action 
against the acceptor, and he will be obliged to pay you 
the amount. But you cannot so act if you desire to 
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make the drawer or any endorser pay. Then you are 
bound to present it on the three days of grace expiring ; 
and if the acceptor make default, you must let the 
person to be charged know of the default. Otherwise 
the drawer, who gave goods or money for the acceptance, 
would be prejudiced by not having the opportunity of 
withdrawing in due time any effects he had in the ac- 
cbptor's hands, or exercising his right of set-off; and 
the same would apply to the case of any one endorser 
against his preceding endorser. Each person in a regular 
bill transaction has given value in his turn to the pre* 
ceding party ; and that " value" he ought to be afforded 
by the final holder the opportunity of recovering if he 
can. If, however, the holder by neglect or otherwise 
omit giving the preceding parties such notice as places 
within their reach this means of sheltering themselves 
against the acceptor's default, he is held to have elected 
to be content with the acceptor's liability, and to have 
discharged both drawer and indorser. 

In order, therefore, to fix the liability of the drawer 
and endorser, the holder is obliged to give the earliest 
notice of the acceptor's default, and the law has fixed as 
the proper period the first post after the knowledge of 
the .default reaches him. If, for instance, the fifth en- 
dorsee presents the bill and learns it has been dis- 
honoured on the 1st of January, he must send a letter by 
that day's post to the fourth endorsee. If the latter 
receive the notice on the 2nd, he must in turn send a 
letter to the same effect by that evening's post to the 
third endorsee. The third endorsee sends in like manner 
to the second, and he to the first endorser or the drawer, 
who in such case would know on the 6th or 6th of 
January (according to the course of post) that he was 
looked to for payment, and would be prepared to act 
accordingly. Practically, however, it is the wisest course 
for each endorser, immediately that he learns the dis- 
honour, to send by the same day's post notice thereof to 
every prior party to the bill, lest by neglect of any pre- 
ceding party to give notice to all, his individual remedies 
should be prejudiced. 
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I have already stated that a hond-jflde holder for value 
cannot be prevented from recovering the amount of the 
bill by any fraud or misconduct of the other parties. 
But this must be understood with the limitation that 
the bill has come to his hands before its maturity, and 
without having any alteration in a material part of it. 
This privilege exists only during the currency of the 
instrument. If a man take a bill after it has become 
due, he takes it (as the phrase runs) " subject to all its 
equities;" i.e., he has no better title than those had 
from whom, either mediately or immediately, he derived 
it. The circumstance of a bill being paid to him when it is 
overdue is so calculated to put a reasonable person upon 
inquiry as to its origin and course, that the law considers 
he has received it only on the credit of the person who 
endorsed it to him, and not upon the credit of the 
original parties who have already failed to pay it at the 
time they undertook to do so. Suppose A to accept a bill 
for £20, stated as being money lost at play at one sitting 
by him to B, B could not sue A on the bill, because the 
consideration was illegal. But if B^ before the bill is due, 
endorse the bill to C7, Q may recover the £20 by action ; 
if he endorse after the bill is due, he cannot. In both 
cases, C may have given value, and had no knowledge of 
the gambling ; but his position would be different, on 
the ground I have just stated. The " equities" must 
ai^ch to the instrument itself. If the drawer should 
become indebted to the acceptor after the bill has been 
made, the acceptor might set-off the new debt if the 
drawer sued him on the bill. But he could not do so if 
the endorsee brought the action, since the new transac- 
tion is collateral to the bill. 

Any alteration in a material part of any instrument 
after execution, whether made by a party or a stranger, 
unless consented to by all the parties to it — avoids it 
wholly. A bill of exchange that has been so altered, 
cannot be sued upon at all even by an innocent holder 
who has given the utmost value for it. The extreme 
danger of allowing any tampering with documents, is the 
justification for this stringent rule. An innocent person 

■EL 2 
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exercising ordinary care can protect himself from its 
severitj, by refusing to have anything to do with a bill 
which is affected by so suspicious a peculiarity. 

The accepting ox a bill, or the endorsement and delivery 
thereof, does not discharge the original debt in respect, 
of which it is given, but operates, in the absence of spe- 
cial agreement to the contrary, only to suspend payment 
of it during the currency of the instrument, and, should 
the bill be dishonoured, an action may be brought for the 
original consideration. The necessity for such an action, 
will now, however, rarely occur, since a recent statute 
has conferred such great facilities for enforcing the 
payment of negotiable instruments. The enactment 
referred to is intituled, " The Bills of Exchange Act, 
1855,*' which provides that a plaintiff may proceed at 
once to execution upon a writ served out within six 
months after the bill or note has become due, if the 
defendant has not obtained leave to defend the action 
on its merits. 

A bill or note may be extinguished by payment, by 
the acceptance on the part of the holder of some higher 
security — a judgment for example, or by his discharging 
the party liable upon it. The legal remedy upon one may 
be suspended by the holder agreeing to renew it. 

Any material alteration of a bill or note after it has 
been issued, unless it can be satisfactorily accounted for, 
destroys the instrument ; for, even should all the parties 
agree to the change, a new contract is created thereby, 
for which the old stamp will not suffice. 

If a negotiable bill or note be lost, the loser could not 
at one time successfully sue upon it, for, to entitle him 
to a verdict, the instrument itself should have been pro- 
duced ; but now, by the statute 17 & 18 Vict. c. 125, 
8. 87, it is provided that " in case of any action founded 
on a bill of exchange or other negotiable instrument, it 
shall be lawful for the court or a judge to order that the 
loss of such instrument shall not be set up, provided that 
an indemnity is given to the satisfaction of the court or 
judge, or a master, against the claim of any other person 
upon such negotiable instrument." 
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The law relating to the crossing of cheques has lately 
undergone much change ; but I am sorry to say that it is 
still in a very uncertain and unsatisfactory state. As 
cheques must now bear a penny stamp, they may be 
drawn payable to A, or order, like ordinary bills of 
exchange, so that should one fall into dishonest hands on 
its way to A, forgery must be committed before it can be 
negotiated; crossing is not so much relied upon as a 
preventive against fraud, as was formerly the case. Still, 
where a cheque is sent by post or hand, payable to hearer, 
it is very prudent to cross it. This is done by writing 
across it the name of a banker, or between two transverse 
lines, the words " and company," or " & Co." This may 
be done by the drawer or any lawful holder who receives 
it uncrossed, and even when crossed without a banker's 
name, such holder may add the bank at which he wishes 
it to be payable. The result of such crossing is, that the 
cheque can only be cashed to a hanker. 

The fraudulent erasing of a crossing, is a forgery. A 
banker cannot charge his customer with the cash paid 
by him on a forged bill or note bearing his name, unless, 
indeed, the customer has enabled the forgery to be com- 
mitted by fraud or gross carelessness. 



OF PAETNEESHIP. 



"Where two or more persons combine together to 
carry on some trade, or business, or scheme, the profits 
of which are to be divided between them, either equally 
or in stated proportions, they are partners, and the con- 
sequences of their partnership is this, — that each one is 
answerable for the contracts of the other, not only as far 
as the amount he has embarked in the partnership, but, 
if it be not in a company with limited liability — to the 
full extent o^his means. 

My subject naturally divides itself as follows : — 

I. How a Partnership may he created* 

II. The Mutual Bights and Liabilities of Partners 
amongst themselves. 

III. The Bights and Liabilities of Partners with 
regard to Strangers, 

IV. How a Partnership may he dissolved, 

I. How A Paetnebship mat be cheated. 

Any number of persons less than twenty, competent 
to contract, may constitute themselves partners by asso- 
ciating together, and contributing in equal or unequal 
proportions money, labour, skill, care, attendance, or 
services, in the accomplishment of a common object, or 
the furtherance of a joint undertakiug, upon the express 
or implied understanding that they are to share amongst 
themselves in certain proportions the profit and loss of 
the transaction. They must share as principals. An 
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interest in tbe success of a concern given to a person in 
the capacity of a servant does not make him a partner. 
Thus if I, being the owner of a colliery, employ a man 
as captain of one of my barges, to carry out and sell 
coal, and, in order to make him zealous in my service, 
agree to allow him two-thirds, or other portion of the 
money for which he sells the coals, after deducting the 
price charged at the colliery, and the wages and pay of 
the crew, he is merely my servant — not my partner. 
The boat and the coals belong to me, and the share in 
the profits which I give him is apportioned as his wages, 
nothing more. A person who has lent money to a firm, 
to be employed in its business, on which he receives 
interest, does not participate in the profits so as to be a 
partner ; his debt is due to him whether there be profits 
or no. 

Partnerships are generally created by deed, but may 
be formed by written or verbal agreement ; indeed, as 
we shall presently see, the mere holding themselves out 
to the world — by persons engaged in business — as 
partners will make them all liable to third persons as 
such. 

If several persons join together in making a purchase 
of goods, they do not, by so acting, constitute themselves 
partners, unless they subsequently join in disposing of 
them ; and mere agreements to subscribe a sum as 
capital, with a view to the ultimate formation of a part- 
nership, will not constitute the parties partners. 

Members of an existing firm may become partners 
with strangers : thus, I, being in partnership with A as 
shipbrokers, may enter into a partnership with J3 and O 
as soapboilers, &c. 



II. The Mutual Eights and Liabilities op 
Pabtnees amongst themselves. 

Partners, in strict law, are regarded as one person. 
They are jointly and — if evidence cannot be given to 
the contrary — equally interested in the partnership, stock 
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in trade, property, and effects ; but equity will not allow 
a partner to draw more out of the concern than he is 
fairly entitled to upon a balancing of accounts between 
him and his copartners. It does not follow that, be- 
cause a partner has a share in the profits, he is 
entitled to one in the capital. One member of the firm 
may provide all the means, and another all the skill for 
employing them to advantage ; when the partnership is 
dissolved, each takes out what he brought in. 

Partners, being one person in the eye of the law, 
cannot sue each other upon partnership accounts. They 
must dissolve, and then all differences between them can 
be settled. In the conduct of partners between them- 
selves the most scrupulous fidelity is exacted by courts 
of equity. Thus, one is not allowed to contract for his 
private benefit to the exclusion of the rest ; and all 
that he may gain by doing so must be held by him as a 
trustee for his copartners. A partner may not even 
place himself in a position that is likely to give him 
an undue advantage over the other members of his 
firm ; and Chancery will dissolve the partnership if he 
should do so. In short, the contract of partnership has 
been likened to marriage, since in each the parties 
take one another for better and worse, and must not at 
every turn call upon the law to remedy their want of 
forethought in choosing companions. 

If the partnership has been created by deed, in which 
the several parties covenant to do certain acts, such as to 
supply skill or capital, not to set up in another business 
of a like description to that in which they are engaged, 
in the same town, and the like ; a defaulting member may 
be sued upon such covenants. For the covenant of each 
is in contemplation of law made with all the rest, including 
himself, and all the rest are joint tenants against him. 
So also with simple contracts made between themselves. 
If several of the partners sign an agreement constituting 
one of their number a trustee for the whole body, and 
authorizing him to sue for and receive their several con- 
tributions to the joint stock, each of the partners signing 
the agreement is liable to an action at the suit of the 
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partner so appointed, for not paying up his share of the 
contribution.* 

If a bill of exchange op promissory note be drawn by 
one of the members of a firm in his own name, and ac- 
cepted by another in his own name, without mention of 
the firm, though the sum secured by the instrument 
may be for the benefit of the partnership, and used in 
its business, the firm is not liable to be sued upon it ; 
but all bills and notes drawn, accepted, or negotiated by 
one partner in the name of a Jfl/rm, in the ordinary 
business of which they are used, are binding upon the 
firm and all its members. So also with regard to simple 
contracts. Each member, whether active or dormant, 
of a partnership, is the agent of the rest, and may bind 
them by entering into agreements, signing notes and 
bills, &c., unless some stipulation has been made to the 
contrary. But a partner cannot bind his copartners 
by deed unless he have express authority hy deed for that 
purpose. 

Should one or more partners, having the control of the 
books, <fcc., of the partnership, refuse to distribute its 
profits, or render its accounts to the others, their remedy 
is by filing a bill in chancery ; and if one member is 
committing or about to commit acts which may endanger 
the property or credit of the concern, a court of equity 
will grant an injunction to restrain him, at the suit of 
his copartners. 

III. The Eights aitd Liabilities of Paetnebs 

WITH BEGABD TO StEANGEBS. 

It is a general rule of law that each member of 
a partnership is the accredited agent of all his co- 
partners, whether they be active, dormant, or nominal, 
and has authority as such to bind them, either by 
simple contracts respecting the goods or business of 
the firm, or by negotiable instruments circulated in 
its behalf, to any person dealing bond fide. The 

* Addison on Contracts^ p. 763. 
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partners may have agreed amoDgst themselves that this 
shall not be the case, that only one of the firm shall 
have authority to contract for goods ; that another shall 
have sole authority to draw and negotiate bills ; that a 
third shall not interfere in any way in the business of the 
partnership, &c., such arrangements as we have seen are 
binding as between the partners themselves, but do not 
in any way affect the rights of strangers ; unless, indeed, 
they are aware of the rule, and chose to contract with 
a partner with the knowledge that he was acting in 
defiance of the regulations of the partnership. 

Payment or satisfaction of a debt due to a partnership 
made to one of its members is payment or satisfaction 
to all. 

A member of a firm, as we have seen, cannot bind it 
by deed, uniess he have special authority by deed to do 
so; but should he execute such an instrument in the 
name of his partners he will be bound by it, though they 
will not. 

The simple contracts entered into by one partner, as 
the agent of the firm to which he belongs, mttst relate to 
the partnership business, otherwise strangers have no 
remedy against the firm, but only against the individual 
contracting. Thus, if I, being a member of the firm of 
A B and Compa/ny, give a promissory note for a private 
debt, and sign it ^ ^ and Company, I alone am answer- 
able upon it. And this is no hardship to my creditor ; 
for he knew that he was dealing with an individual and 
not with a partnership. If a loan be obtained by a part- 
ner on his own account, and for his own use, but which 
he applies to the use of the firm, his companions on it, 
although they receive advantage from the contract, are 
not affected by it. Thus, if I agree with my publishers 
to furnish a manuscript work which they are to print 
and publish at their own risk, giving me half the profits 
that accrue from the sale, we are partners ; but I am not 
liable for the accounts of the paper-maker, printer, and 
binder, with whom the Messrs. Eoutledge have contracted 
in their own name. 

Contracts relating to the partnership business, how- 
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ever fraudulently contrived, are binding upon all its 
members. If I, as one of tbe members of a shipping firm, 
order twenty bales of silk goods, which, upon delivery, 
I pledge or sell, and expend the money for my own plea- 
sure — my partners are liable upon the contract, and 
bound by the pledge. 

Any one partner of a firm— in the course of the busi- 
ness of which bills of exchange and promissory notes are 
used — may draw, accept, and negotiate such instruments 
in the name of the partnership, subject to the provision 
lately mentioned, that the liability upon them is con- 
tracted in respect of the business of the partnership. If 
a contract be made by one of several partners, which in 
its inception was unconnected with the business of the 
partnership, or entered into fraudulently against its rules, 
but which contract is adopted by the firm, their subse- 
quent approbation raises an inference of previous positive 
authority on the part of its maker, and binds the part- 
nership. 

The liability of each partner to strangers in respect of 
the engagements of his copartners commences with the 
commencement of his partnership. He is not liable upon 
their previous contracts ; but he becomes so the moment 
that he begins to act with them, whether the partnership 
deed or articles are signed at the time or not. Should 
he recognize and adopt anterior engagements, of course 
he is bound by them. 

His liability, in like manner, ceases upon the dissolu- 
tion of the partnership, but he must take care to show 
the public that it is dissolved, by advertisement in the 
Gazette, by removing his name from the partnership 
premises, invoices, notices, &c., by circular letters to the 
customers, of the firm, &c. Should he neglect to do this 
his liability continues ; but if his late companions in busi- 
ness fraudulently continue to use his name after he has 
renounced connection with them, it is otherwise. The 
reason for this rule is obvious. The amount of credit 
given to a firm may depend entirely upon the continuance 
of certain persons in it as partners. 

A dormant or sleeping partner whose name has never 
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appeared in the transactions of the firm, is under no 
necessity, of course, to withdraw it puhlicly, but he must 
give notice of dissolution to any person who had trusted 
the partnership on account of knowing that he was a 
member of it. 

A partnership is dissolved by the death of one of its 
members, whose separate estate is liable for his partner- 
ship liabilities. Thus, I being a creditor of a partner- 
ship, one of the members of which — perhaps the one 
whom I trusted — had died, I need not sue the surviving 
partners, but may claim my whole debt at once of the 
personal representative — i.e., the executor or adminis- 
trator of the deceased, and he may recover back from the 
other members of the late firm what may be due upon 
the partnership account to the estate of the defunct 
partner. 

It is frequently arranged between partners that upon 
dissolution the accounts of the firm shall be collected and 
its debts paid by some one of them in particular who is 
named beforehand ; but this understanding does not bind 
strangers, unless they agree to accept the liability of such 
one partner in lieu of that of the nrm. 

Strangers who become liable to one member of a part- 
nership are bound to the firm at large. 

rV. How A Pabtnbeship mat be dissolted. 

Two ways in which a partnership may be dissolved 
have already appeared, viz. : — 

1. By judgment of a court of equity. 

2. By the death of a partner. 
Two others remain — 

3. By the expiration of the term for which it was 
created. 

4. By consent of the partners. 



ON JOINT- STOCK COMPANIES. 



A Joikt-Stock Company is a partnership consisting 
of a great number of members. It is defined by the 
statute 7 & 8 Vict. c. 110, which regulates the forma- 
tion of all such companies as fall within its definition — 
to be every partnership whereof the capital is divided, or 
agreed to be divided into shares, so as. to be transferable 
without the express consent of all the copartners ; also 
every insurance company or association for the purpose 
of assurance or insurance on lives, or against any contin- 
gency involving the duration of human life, or against 
the risk of loss or damage by fire, or by storm or other 
casualty, or against the risk of loss or damage to ships at 
sea or on voyage, or to their cargoes, or for granting or 
purchasing annuities on lives; and also every institution 
enrolled under any of the Acts of Parliament relative to 
friendly societies, which institutions shall make assur- 
ance on lives, or against any contingency involving the 
duration of human life, to an extent upon one life or for 
any one person to an amount exceeding £200, whether 
such companies, societies, or institutions shall be joint- 
stock companies or mutual assurance societies, or both ; 
and also every partnership which at its formation, or by 
subsequent admission (except any admission subsequent 
on devolution or other act of law) shall consist of more 
than twenty persons. 

The number of the partners in such undertakings, and 
the complicated nature of their business compels them 
to adopt certain fixed regulations for the government of 
the concern, which are ordinarily contained in an instru- 
ment called a deed of settlement ; this deed is signed by 
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all the shareholders, and henceforward thej each become 
liable to the public at large for the debts of the whole 
community. 

Secent legislation has permitted companies to be 
formed with limited liability — that is to say, each share-* 
holder is answerable only for the amount represented by 
his share. Thus, if I hare taken one share in a limited 
company — say of £1 value — ^when I have paid that money 
I am free of all its debts and entitled to my proportion 
of all its profits. 

Seven or more persons associated for any lawful pur- 
pose may now,* by subscribing their names to a memo- 
randum of association, and otherwise complying with the 
requisitions of the Act, form themselves into an incor- 
porated company with or without limited liability. 

It will answer all present purposes if I sketch out for 
you how such companies may be created and dissolved. 

After the 3rd of November 1856, not more than twenty 
persons may carry on in partnership any trade or busi- 
ness having gain for its object, unless they are registered 
as a company under the Act last mentioned, or are 
authorized so to carry on business by some private Act 
of Parliament or by royal charter or letters patent, or 
are engaged in working mines within and subject to the 
jurisdiction of the Stannaries ; and all persons who shall 
carry on business contrary to this provision are severally 
liable to the whole debts of the partnership. 

The first thing to be done in forming a company with 
limited or unlimited liability is to draw up what is called 
the memorandum of association. It must contain — 

1. The name of the proposed company. 

2. The part of the United Kingdom, whether Eng- 
land, Scotland, or Ireland, in which the registered office 
of the company is to be established. 

3. The objects for which the proposed company is to 
be established. 

4. The liability of the shareholders, whether it is to 
be limited or unlimited. 

* By 19 & 20 Viot. 0. 47. 
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5. The amount of the nominal capital of the proposed 
company. 

6. The number of shares into which such capital is to 
be divided, and the amount of each share ; subject to 
the following restriction : — 

That in case of a company formed with limited lia- 
bility, the word " limited " shall be the last word in the 
name of the company. 

It must be signed by seven persons, every one of 
whom must have one share at least in the company.* 

To the memorandum of association thus framed and 
signed may be attached articles of association , embodying 
the proposed rules for the government of the under- 
taking ; but if no such regulations are prescribed, or so 
far as the same do not extend to modify the regulations 
contained in the Act, these latter are to be taken as the 
laws of the company, and its members are bound by 
them. 

A form of a memorandum of association, witb articles 
of association attached, and also the Table of Begulations 
prescribed by the Act, is given in the Appendix to this 
chapter. 

The memorandum and articles of association will have 
to bear the same stamps as though they were deeds. 
Shareholders are entitled to a copy of them by payment 
of one shilling, or such less sum as may be prescribed 
by the company. 

The memorandum and articles of association are de- 
livered to the Begistrar of Joint-Stock Companies at the 
oflBces of the Board of Trade in "Whitehall, who retains 
and registers them, receiving the fees set forth in the 
Appendix. These being paid, the registrar delivers a 
certificate of the fact that the law has been complied 
with ; and the subscribers of the memorandum of asso« 
ciation, together with such other persons as may from 
time to time become shareholders in the company, be- 
come a body corporate, by the name prescribed in the 
memorandum, having a perpetual succession and common 

* See form, ia Appendix, 
B 
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seal, and power to hold lands. The directors — ^nsaally 
the signers of the memorandum — may then issue shares, 
and commence the business of the company. 

If the directors of any company declare and pay any 
dividend when the company is known by them to be 
insolvent, or any dividend the payment of which would 
to their knowledge render it insolvent, they are jointly 
and severally liable for all the debts of the company 
then existing, and for all that shall be thereafter con- 
tracted, so long as they shall respectively continue in 
office. But the amount for which they are so liable is 
limited to the amoUnt of such dividend ; and if any of 
the directors shall be absent at the time of making the 
dividend or dividends so declared or paid, or shall object 
thereto, and file their objection in writing with the clerk 
of the company, they are exempted from such penalty. 

There must be registered in the books of the company 
— imder a penalty for every day during which default 
is made — 

The names, addresses, and occupations, if any, of the 
shareholders in the company, and the shares held 
by each of them, distinguishing each share by its 
number. 

The amount paid on the shares of each shareholder. 

The date at which the name of any person was entered 
in the register as a shareholder. 

The date at which any person ceased to be a share- 
holder in respect of any share. 

And once at the least in every year a list must be 
made of all persons who on the fourteenth day succeeding 
the day on which the ordinary general meeting of the com- 
pany, or, if there is more than one ordinary meeting in 
each year, the first of such ordinary general meetings is 
held, are holders of shares in the company ; and such 
list shall state the names, addresses, and occupations of 
all the persons therein mentioned, and the number of 
shares held by each of them, and must contain a summary 
specifying the following particulars : — 

The amount of the nominal capital of the company, 
and the number of shares into which it is divided. 
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The number of shares taken from the commencement 
of the company up to the date of the summary. 

The amount of calls made on each share. 

The total amount of calls that have been received. 

The total number of calls unpaid. 

The total number of shares forfeited. 

Exemption from general liability was granted to mem- 
bers of trading companies to be established under this 
Act, upon the ground that the public have a right to 
trust or distrust whom they please. Limited companies, 
as I have shown you, may play for unlimited profit at 
the risk of a very limited loss; the public, therefore, 
have a right to know with whom they are dealing ; so it 
is enacted by the 3l8t section, that " If any limited com- 
pany registered under this Act does not paint or affix, 
and keep painted or affixed, its name in manner afore- 
said,* it shall be liable to a penalty not exceeding five 
pounds for not so painting or affixing its name, and for 
every day during which such name is not so kept painted 
or affixed; and if any officer of such company, or any 
person on its behalf, uses any seal purporting to be a 
seal of the company whereon its name is not so engraven as 
aforesaid, or issues or authorizes the issue of any notice, 
advertisement, or other official publication of such com- 
pany, or signs or authorizes to be signed on behalf of 
such company any bill of exchange, promissory note, 
endorsement, cheque, order for money or goods, or issues 
or authorizes to be issued any bill of parcels, invoice, 
receipt, or letter of credit of the company, wherein its 
name is not mentioned in manner aforesaid, he shall be 
liable to a penalty of fifty pounds, and shall further be 
personally liable to the holder of any such bill of ex- 
change, promissory note, cheque, or order for money or 
goods, for the amount thereof, unless the same is duly 
paid by the company." 

A contracting party is thus put upon his guard and 
may — by application at the Eegistry of Joint-Stock 
Companies — satisfy himself respecting the capital of the 

* That is, by adding the word " Limited.'* 

s 2 
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company, the number of shares that are taken, their 
value, &c., and guide his dealings with it according to 
the information he thus gains. 

Any existing company (except an assurance company) 
may, for the purpose of obtaining registration with limited 
liability, change its name by adding the word "limited;" 
but its liability previous to registration remains as it "was 
— its future dealings only are affected by the change. 

Contracts on behalf of any company registered under 
this Act may be made as follows : — 

Any contract which if made between private persons 
would be by law required to be in writing, and if 
made according to English law to be under seal, 
may be made on behalf of the company in writing, 
under the common seal of the company, and such 
contract may be in the same manner varied or dis- 
charged : 
Any contract which if made between private persons 
would be by law required to be in writing, and 
signed by the parties to be charged therewith, may 
be made on behalf of the company in writing signed 
by any person acting under the express or implied 
authority of the company, and such contract may 
in the same manner be varied or discharged : 
Any contract which if made between private persons 
would by law be valid although made by parole only, 
and not reduced into writing, may be made by parole 
on behalf of the company by any person acting 
under the express or implied authority of the com- 
pany, and such contract may in the same way be 
varied or discharged. 
And the company may, by instrument or writing 
under their common seal, empower any person, either 
generally or in respect of any specified matters, as their 
attorney, to execute deeds on their behalf in any place 
not situate in the United Kingdom ; and every deed 
signed by such attorney, on behalf of the company, and 
under his seal, shall be binding on the company to tlie 
same extent as if it were under the common seal of the 
company. 
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A promissory note or bill of exchange will be deemed 
to have been made, accepted, or endorsed on behalf of a 
company if made, accepted, or endorsed in its name by 
any person acting under its express or implied authority. 

JFor the law regulating the internal affairs of limited 
and unlimited companies I must refer you to the Act 
itself. 

All companies registered as I have described may be 
wound tip and dissolved by judicial procedure in the 
following courts : — 

In the case of a company engaged in working any 
mine within and subject to the jurisdiction of the 
Stannaries, — the Court of the Vice- Warden of the 
Stannaries : 

In the case of a limited company registered in England 
that is not engaged in working any such mine as 
aforesaid, — the Court of Bankruptcy having juris- 
diction in the place in which the registered office of 
the company is situate : 

In the case of a limited company registered in Ireland, 
whose registered nominal capitsd does not exceed 
five thousand pounds, — the Commissioners of Bank- 
ruptcy in Ireland : 

In all cases not hereinbefore provided for, the court 
shall mean as respects companies registered in Eng- 
land the High Court of Chancery of England ; as 
respects companies registered in Scotland the Court 
of Session in either division thereof; and as respects 
Companies registered in Ireland the Court of Chan- 
cery of Ireland. 

A company may be wound up by the court under the 
following circumstances : — 

Whenever the company in general meeting has passed 
a special resolution requiring the company to be 
wound up by the court : 

Whenever the company does not commence its busi- 
ness within a year from its incorporation, or suspends 
its business for the space of a whole year : 

Whenever the shareholders are reduced in number to 
less than seven : 
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Whenever the company is unable to pay its debts : 

Whenever three-fourths of the capital of the company 
have been lost or become unavailable. 

It will be deemed to be unable to pay its debts, — 

Whenever a creditor to whom the company is in- 
debted in a sum exceeding fifty pounds then due 
has served on the company, by leaving the same at 
their registered office, a demand under his hand 
requiring the company to pay the sum so due, and 
the company have for the space of three weeks suc- 
ceeding the service of such demand neglected to 
pay such sum, or to secure or compound for the 
same to the satisfaction of the creditor : 

Whenever, in England and Ireland, execution issued 
on a judgment, decree, or order obtained in any 
court in favour of any creditor in any suit or other 
legal proceeding instituted by such creditor against 
the company is returned unsatisfied, in whole or iu 
part, by the sheriff of the county in which the regis- 
tered office of the company is situate: 

Whenever, in Scotland, the inducisD of a charge for 
payment on an extract decree, or an extract regis- 
tered bond, or an extract registered protest, have 
expired without payment being made. 

Application for the winding up of a company is made 
by petition, accompanied by an affidavit verifying the 
facts it states. 

For the purpose of conducting the proceedings in 
winding up a company, official liquidators may be ap- 
pointed, who have power, with the sanction of the court, 
to do the following things : — 

To bring or defend a^y action, suit, or prosecution, or 
other legal proceeding, civil or criminal, in the name 
and on behalf of the company : 

To carry on the business of the company, so far as 
may L neceaaary for the benefic J winding up of 
the same : 

To sell the real and personal and heritable and move- 
able property, effects, and things in action of the 
company by public auction or private contract, 
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with power, if they think fit, to transfer the whole 
thereof to anj person or company, or to sell the 
same in parcels: 

To execute, in the name and on behalf of the company, 
all deeds, receipts, and other documents they may 
think necessary, and for that purpose to use, when 
necessary, the company's seal : 

To refer disputes to arbitration, and compromise any 
debts or claims : 

To prove, claim, rank, and draw a dividend, in the 
matter of the bankruptcy or insolvency or seques- 
tration of any contributory, for any balance against 
the estate of such contributory, and to take and 
receive dividends in respect of such balance, in the 
matter of bankruptcy or insolvency or sequestration, 
as a separate debt due from such bankrupt or 
insolvent, and rateably with the other separate 
creditors : 

To draw, accept, make, and endorse any bill of ex- 
change, or promissory note, and also to raise upon 
the security of the assets of the company, from time 
to time, any requisite sum or sums of money ; and 
the drawing, accepting, making, or endorsing of 
every such bill of exchaage or promissory note as 
aforesaid on behalf of the company shall have the 
same effect with respect to the liability of such 
company as if such bill or note had been drawn, ac- 
cepted, made, or endorsed by such company in the 
course of carrying on the business thereof : 

To do and execute all such other things as may be 
necessary for winding up the affairs of the company 
and distributing its assets. 

They may, with the approval of the court, appoint a 
solicitor or law agent, and such clerks or officers as may 
be necessary to assist them in the performance of their 
duties, who will be paid such fees as the court may think 
reasonable. 

A company may be wound up voluntarily — 

Whenever the period, if any, fixed for the duration of 
the company by the %rticles of association expires, 
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or whenever the event, if any, occurs, upon the 
occurrence of which it is provided by the articles of 
association that the company is to be dissolved : 
Whenever the company in general meeting has passed 
a special resolution requiring the company to be 
wound up voluntarily. 
"Whenever a company is wound up voluntarily, the 
company from the date of the commencement of such 
winding up, ceases to carry on its business, except in so 
far as may be required for the beneficial winding up 
thereof, but its corporate state and all its corporate 
powers, notwithstanding any provision to the contrary in 
its articles of association, continue until the affairs of the 
company are wound up. 

Notice of any special resolution to wind up a company 
voluntarily must be given, as respects companies regis- 
tered in England, in the London Oazette ; as respects 
companies registered in Scotland, in the EdMurgh 
Oazette ; and as respects companies registered in Ireland, 
in the JDuhlin Gazette. 

The following consequences ensue upon the voluntary 
winding up of a company : — 

The property of the company is applied in satisfaction 
of its liabilities, and, "subject thereto, unless it be 
otherwise provided by the articles of association, is 
distributed amongst the shareholders in proportion 
to their shares : 
Liquidators are appointed for the purpose of winding 
up the affairs of the company and distributing the 
property : 
The company in general meeting may appoint such 
person or persons as it thinks fit to be a liquidator 
or liquidators, aiui may fix the remuneration to be 
paid to them : 
When several liquidators are appointed, power may be 

exercised by any two of them : 
The liquidators may at any time after the passing of 
the resolution for winding up the company, and 
before they have ascertained the sufficiency of the 
assets of the company, gr the debts in respect of 
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which the several classes of contrihutories are liable, 
call on all or any of the contriButories to the extent 
of their liability to pay all or any sums they deem 
necessary to satisfy the debts of the company and 
the costs of winding it up, and they may in making 
a call take into consideration the probability that 
some of the contrihutories upon whom the same is 
made may partly or wholly fail to pay their respec- 
tive portions of the same : 

The liquidators shall have all powers vested in official 
liquidators, and may exercise the same without the 
intervention of the court : 

All books, papers, and documents in the hands of the 
liquidators shall at all reason able times be open to 
the inspection of the shareholders : 

When the creditors are satisfied, the liquidators shall 
proceed to adjust the rights of the contrihutories 
amongst themselves, and for the purposes of such 
adjustment they may make calls on all the contrihu- 
tories to the extent of their liability for any sums 
they may deem necessary, and they may in making 
a call take into consideration the probability that 
some of the contrihutories upon whom the same is 
made may partly or wholly fail to pay their respec- 
tive portions of the same : 

As soon as the affairs of the company are fully wound 
up, the liquidators make up an account showing the 
manner in which such winding up has been con- 
ducted, and the property of the company disposed 
of ; and such account, with the vouchers thereof, is 
laid before such person or persons as may be ap- 
pointed by the company to inspect the same ; and 
upon such inspection being concluded the liquida- 
tors proceed to call a general meeting of the share- 
holders for the purpose of considering such account; 
but no such meeting is deemed to be duly held 
unless one month's previous notice, specifying the 
time, place, and object of such meeting, has been 
published, as respects companies registered in Eng« 
land in the London Oazetie, and as respects compa- 
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nies registered in Scotland in the JSIdinhtrah Gazette, 
and as respects companies registered in Ireland in 
the Dvhlin Gazette : 
Such general meeting must not enter upon any busi- 
ness, except the consideration of the account, but 
the meeting may proceed to the consideration 
thereof, notwithstanding the quorum required by 
any regulation of the company to be present at 
general meetings is not present thereat ; and if, on 
consideration, the meeting is of opinion that the 
affairs of the company have been fairly wound up, 
they pass a resolution to that effect, and thereupon 
the liquidators shall publish a notice of such resolu- 
tion, as respects companies registered in England in 
the London Gazette^ and as respects companies 
registered in Scotland in the Edinburgh Gazette, 
and as respects companies registered in Ireland in 
the DMin Gazette \ and shall also make a return 
to the registrar of Joint-Stock Companies of such 
resolution, and on the expiration of one month 
from the date of the registration of such return the 
company shall be deemed to be dissolved : 
If within one year after the passing of a resolution for 
a winding up the affairs of the company, such affairs 
are not wound up, the liquidators shall immediately 
thereafter make up an account showing the state of 
the affairs and the progress which has been made 
in winding up down to that date, and they shall 
add thereto a report stating the reason why the 
winding up has not been completed, and a general 
meeting shall be called to consider the same, and 
so on from year to year, until the winding up of 
the affairs of the company is completed. 
All costs, charges, and expenses properly incurred in 
the voluntary winding up of a company, including the 
remuneration of the liquidators, shall be payable out of 
the assets of the company in priority to all other claims. 
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MemorofndMm of AssocUown of the " Eastern Steam Packet 

Compa/ay, Lvm/Ued** 

1st. The name of the company is ** The Eastern Steam Packet 
Company, Limited." 

2d. The registered office of the company ia to he established in 
England. 

3d. The objects for which the company is established are, "the 
conveyance of passengers and goods in ships or boats between such 
places as the company may from time to time determine, and the 
doing all such other things as are incidental or conducive to the 
attainment of the above object." 

4th. The liability of the shareholders is "limited." 
5th. The nominal capital of the company is two hundred thousand 
pounds, divided into one thousand shares of two hundred pounds 
each. 

We, the several persons whose names and addresses are sub- 
scribed are desirous of being formed into a company, in pursu- 
ance of this memorandum of association, and we respectively 
agree to take the number of shares in the capital of the com- 
pany set opposite our respective names. 



Names and Addresses of Subscribers. 


Number of 
Shares taken by- 
each Subscriber. 


1. John Jones, of in the county of .. 

2. John Smith, of in the county of . . 

3. Thomas Green, of in the county of . . 

4. John Thompson, of in the county of . . 

5. Caleb White, of in the county of .. 

6. Andrew Brown, of in the county of . . 

7. Csesar White, of in the county of .. 

Total Shares taken 


200 
25 
30 
40 
15 
5 
10 


325 





Bated the 22d Day of November, 1856. 

Witness to the above signatures, 
A .B., No. 13, Hute Street, Clerkenwell, Middlesex. 
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REGULATIONS FOB MANAGEMENT OF THE COMPANY, 

Shabes. 

(1.) No person shall be deemed to have accepted any sbare in the 
company unless he has testified his acceptance thereof by 
writmg under his hand, in such form as the company from 
time to time directs. 

(2.) The company may from time to time make such calls upon 
the shareholders in respect of all moneys unpaid on their 
shares as they think fit, provided that twenty-one days' 
notice at least is given of each call, and each shareholder 
shall be liable to pay the amount of calls so made to the per- 
sons and at the times and' places appointed by the company. 

(3.) A call shall be deemed to have been made at the time when 
the resolution authorizing such call was passed. 

(4.) If before or on the day appointed for payment any share- 
holder does not pay the amount of any call to which he is 
liable, then such shareholder shall be liable to pay interest 
for the same at the rate of five pounds per cent, per 
annum from the day appointed for the payment thereof to 
the time of the actual payment. 

(5.) The company may, if they think fit, receive from any of the 
shareholders willing to advance the same all or any part 
of the moneys due upon their respective shares beyond the 
sums actually called for ; and upon the moneys so paid in 
advance, or so much thereof as from time to time exceeds 
the amount of the calls then made upon the shares in respect 
of which such advance has been made, the company may pay 
interest at such rate as the shareholder paying such sum in 
advance and the company agree upon. 

(6.) If several persons are registered as joint holders of any share, 
any one of such persons may give effectual receipts for any 
dividend payable in respect of such share. 

(7.) The company may decline to register any transfer of shares 
made by a shareholder who is indebted to them. 

(8.) Every shareholder shall, on payment of such sum, not 
exceeding one shilling, as the company may prescribe, be 
entitled to a ^certificate, under the common seal of the com- 
pany, specifying the share or shares held by him,' and the 
amount paid up thereon. 

(9.) If such certificate is worn out or lost, it may be renewed, on 
payment of such sum, not exceeding one shilling, as the com- 
pany may prescribe, 
(9a.) The transfer books shall be closed during the fourteen days 
immediately preceding the ordinary general meeting in each 
year. 
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Tbansmission of Shabes. 

(10.) The exccntors or administrators of a deceased sharebolder 
shall be the only persons recognized by the company as 
having any title to his share. 

(11.) Any person becoming entitled to a share in consequence of 
the death, bankruptcy, or insolvency of any shareholder, or 
in consequence of the marriage of any female shareholder, or 
in any way other than by transfer, may be registered as a 
shareholder upon such evidence being produced as may from 
time to time be required by the company. 

(12.) Any person who has become entitled to a share in any way 
other than by transfer may, instead of being registered him- 
self, elect to have some person to be named by him registered 
as a holder of such share. 

(13.) The person so becoming entitled shall testify such election 
by executing to his nominee a deed of transfer of such 
share. 

(14.) The deed of transfer shall be presented to the company, 
accompanied with such evidence as they may require to prove 
the title of the transferror, and thereupon the company shall 
register the transferree as a shareholder. 

FoRPEiTUBE OP Shares. 

(15.) If any shareholder fails to pay any call due on the appointed 
day, the company may, at any time thereafter, during such 
time as the call remains unpaid, serve a notice on him, 
requiring him to pay such call, together with any interest 
that may have accrued by reason of such non-payment. 

(16.) The notice shall name a further day, and a place or places, 
being a place or places at which calls of the company are 
usually made payable, on and at which such call is to be paid : 
it shfJl also state that in the event of non-payment at the 
time and place appointed the shares in respect of which such 
call was made will be liable to be forfeited. 

(17.) If the requisitions of any such notice as aforesaid are not com- 
plied with, any share in respect of which such notice has 
been given may be forfeited by a resolution of the directors 
to that efifect. 

(18.) Any share so forfeited shall be deemed to be the property of 
the company, and may be disposed of in such manner as the 
company thinks fit. 

(19.) Any shareholder whose shares have been forfeited shall not- 
withstanding be liable to pay to the company all calls owing 
vpon such shares at the time of the forfeiture. 

Ikobeabe in Capital. 

(20.) The company may, with the sanction of the company pre* 
Tiously given in general meeting, increase its capitol. 
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(21.) Any capital raised by the creation of new sbares ehall be 
conadered as part of tbe original capital, and shall be sub- 
ject to the same provisions in all respects, whether with 
reference to the payment of calls, or the forfeiture of shares 
on non-payment of calls, or otherwise, as if it had been part 
of the original capital. 

Genkbal Meetinos. 

(22.) The first general meeting shall be held at snch time, not 
being more than twelre months after the incorporation of 
the company, and at such place as the directors may 
determine. 

(28.) Subsequent general meetings shall be held at such time and 
place as may be prescribed by the company in general 
meeting ; and if no other time or place is prescribed, a 

feneral meeting shall be held on the first Monday in 
'ebruary in every year, at such place as may be determined 
Vy the directors. 

(24.) Tiie above-mentioned general meetings shall be called ordi- 
nary meetings ; all other general meetings shall be called 
extraordinary. 

(25.) The directors may, whenever they think fit, and they shall 
upon a requisition made in writing by any number of share- 
holders holding in the aggregate not less than one-fifth part 
of the shares of the company, convene an extraordinary 
general meeting. 

(26.) Any requisition so made by the shareholders shall express the 
object of the meeting proposed to be called, and shall be left 
at the registered office of the company. 

(27.) Upon the receipt of such requisition the directors shall forth- 
with proceed to convene a general meeting : If they do not 
proceed to convene the same within twenty- one days from 
the date of the requisition, the requisitionists, or any other 
shareholders holding the required number of shares, may 
themselves convene a meeting. 

(28.) Seven days' notice at the least, specifying the place, the time, 
the hour of meeting, and the purpose for which any general 
meeting is to be held, shall be given by advertisement, or 
in such other manner, if any^ as may be prescribed by 
the company. 

(29.) Any shareholder may, on giving not less than three days* 
previous notice, submit any resolution to a meeting beyond 
the matters contained in the notice given of such meeting. 

(80.) The notice required of a shareholder shall be given by leav- 
ing a copy of the resolution at the registered office of the 
company. 

(81.) No business shall be transacted at any meeting except the 
declaration of a dividend^ unless a qaonim of shareholders is 
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present at the oommenoement of snoh business ; and Buch 
quorum shall be ascertained as follows ; that is to say, if 
the shareholders belonging to the company at the time of 
the meeting do not exceed ten in number, the quorum shall 
be five ; if they exceed ten there shall be added to the above 
quorum one for every five additional shareholders up to 
nfty, and one for every ten additional shareholders after fifty, 
-with this limitation, that no quorum shall in any case 
exceed forty. 

(82.) If within one hour from the time appointed for the meeting the 
required number of shareholders is not present, the meeting, 
if convened upon the requisition of the shareholders, shsdl 
be dissolved : In any other case it shall stand adjourned to 
the following day, at the same time and place ; and if at 
such adjourned meeting the required number of shareholders 
is not present, it shall be adjourned tine die. 

(38.) The chairman (if any) of the Board of Directors shall preside 
as chairman at every meeting of the company. 

(34.) If there is no such chairman, or if at any meeting he is not 
present at the time of holding the same, the shareholders 
present shall choose some one of their number to be chair- 
man of such meeting. 

(86.) The chairman may, with the consent of the meeting, adjourn 
any meeting from time to time and from place to place, but 
no business shall be transacted at any adjourned meeting 
other than the business left unfinished at the meeting from 
which the adjournment took place. 

(86.) At any general meeting, unless a poll is demanded by at 
least five shareholders, a declaration by the chairman that a 
resolution has been carried, and an entry to that effect in 
the book of proceedings of the company, shall be sufficient 
evidence of the fact, without proof of the number or pro- 
portion of the votes recorded in &vour of or against such 
resolution. 

(87.) If a poll is demanded in manner aforesaid the same shall be 
taken in such manner as the chairman directs, and the result 
of such poll shall be deemed to be the resolution of the com- 
pany in general meeting. 

Votes of Shasxholdebs. 

(88.) Every shareholder shall have one vote for every share up to 
ten ; he shall have an additional vote for eveiy five shares 
beyond the first ten shares up to one hundred, and an addi- 
tional vote for every ten shares held by him beyond the first 
hundred shares. 

(89.) If any shareholder is a lunatio or idiot he may vote by his 
committee, curator bonis, or other legal curator ; and if any 
shareholder is a minor he may vote by his guardian, tutor. 
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or cuiator, or any one of hU guardians, taiora, or curatorSy 
if more than one. 

(40.) If one or more persons are jointly entitled to a share or 
shares the person whose name stands first in the register of 
shareholders as one of the holders of such share or shares, and 
no other, shall be entitled to vote in respect of the same. 

(41.) No shareholder shall be entitled to vote at any meeting un- 
less all calls due from him have been paid, nor until he shall 
have been possessed of his shares three calendar months, 
unless such shares shall have been acquired or shall have 
come by bequest, or by marriage, or by succession to an 
intestate's estate, or by the custom of the city of London, 
or by any deed of settlement after the death of any person 
who shall have been entitled for life to the dividends of such 
shares. 

(42.) Votes may be given either personally or by proxies : A proxy 
shall be appointed in writing under the hand of the appointor, 
or if such appointor is a corporation, under their common 
seal. 

(43.) Ko person shall be appointed a proxy who is not a share* 
holder, and the instrument or mandate appointing him shall 
be deposited at the registered office of the company not less 
than forty-eight hours before the time of holding the meet- 
ing at which he proposes to vote; but no instrument or man- 
date appointing a proxy shall be valid after the expiration of 
one month from the date of its execution. 

DiBECTOBB. 

(44.) The number of the directors, and the names of the first 
directors, shall be determined by the subscribers of the 
memorandum of association. 

(45.) Until directors are appointed, the subscribers of the memo- 
randum of association shall for all the purposes of this Act 
be deemed to be directors. 

POWEBS OP DiEECTOBS. 

(46.) The business of the company shall be managed by the direc- 
tors, who may exercise all such powers of the company as are 
not by this Act or by the articles of association, if any, 
declared to be exerciseable by the company in general meet- 
ing, subject nevertheless to any regulations of the articles of 
association, to the provisions of this Act, and to such regu- 
lations, being not inconsistent with the aforesaid regulations 
or provisions, as may be prescribed by the company in 
general meeting ; but no regulation made by the company in 
general meeting shall invalidate any prior Act of the direc- 
tors which would have been valid if such regulation had not 
been made. 
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Disqualification op Dibectors. 

(47.) The ojB&ce of director shall be vacated, — 

If he holds any other office or place of profit under the 

company : 
If he becomes bankrupt or insolvent : 
If he is concerned in or participates in the profits of any 

contract with the company : 
If he participates in the profits of any work done for the 
company ; 
But the above rules shall be subject to the following excep- 
tions : That no director shall vacate his office by reason of 
his being a shareholder in any incorporated company which 
has entered into contracts with or done any work for the 
company of which he is director ; nevertheless he shall not 
vote in respect of such contract or work ; and if he does so 
vote, his vote shall not be counted, and he shall incur a 
penalty not exceeding twenty pounds. 

EOTATION OP DlRECTOBS. 

(48.) At the first ordinary meeting after the incorporation of the 
company the whole of the directors shall retire from office ; 
and at the first ordinary meeting in every subsequent year 
one*third of the directors for the time being, or if their 
number is not a multiple of three, then the number nearest 
to one-third, shall retire from office. 

(49.) The one-third or other nearest number to retire during the 
first and second years ensuing the incorporation of the com- 
pany shall, unless the directors agree among themselves, be 
determined by ballot. In eveiy subsequent year the one- 
third or other nearest number who have been longest in office 
shall retire. 

(50.) A retiring director shall be re-eligible. 

(51.) The company at the general meeting at which any directors 
retire in manner aforesaid shall fill up the vacated offices by 
electing a like number of persons. 

(52.) If at any meeting at which an election of directors oaght to 
take place no such election is made, the meeting shall stand 
adjourned till the next day, at the same time and place ; and 
if at such adjourned meeting no election takes place, the 
former directors shall continue to act until new directors are 
appointed at the first ordinary meeting of the following 
year, 

(53.) The company may from time to time, in general meeting, 
increase or reduce the number of directors, and may also de- 
termine in what rotation such increased or reduced number 
is to go out of office. 

(54.) Any casual vacancy occurring in the board of directors may 
be filled up by the directora, but any person so chosen shdd 

T 
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retain his office so long oaly as the vacating director would 
have I'etained the same if no vacancy had occurred. 

Pbocebdinos of Dibectobs. 

(55.) The directors may meet together for the despatch of business, 
* adjourn, and otherwise regulate their meetings as they think 

fit, and determine the quorum necessary for the transaction 
of business : questions arising at any meeting shall be de- 
cided by a majority of votes : in case of an equality of votes 
the chairman, in addition to his original vote, shall have a 
casting vote : a director may at any time summon a meeting 
of the directors. 
(56.) The directors may elect a chairman of their meetings, and 
determine the period for which he is to hold office ; but if no 
such chairman is elected, or if at any meeting the chairman 
is not present at the time appointed for holding the same, 
the directors present shall choose some one of their number 
to be chairman of such meeting. 
(57.) The directors may delegate any of their powers to committer 
consisting of such member or members of their body as they 
think fit : any committee so formed shall, in the exercise of 
the powers so delegated, conform to any regulations that 
may be imposed on Uiem by the directors. 
(58.) A committee may elect a chairman of their meetings : if no 
such chairman is elected, or if be is not present at the time 
appointed for holding the same, the members present shali 
choose one of their number to be chairman of such meeting. 
(59.) A committee may meet and adjourn as they think proper : 
questions at any meeting shall be determined by a majority 
of votes of the members present ; and in case of an equal 
division of votes the chairman shall have a casting vote. 
(60.) All acts done by any meeting of the directors, or of a com- 
mittee of directors, or by any person acting as a director 
shall, notwithstanding that it be afterwards discovered that 
there was some defect in the appointment of any such 
directors or persons acting as aforesaid, or that they or any 
of them were disqualified, be as valid as if every such person 
had been duly appointed and was qualified to be a director. 
(61.) The directors shall cause minutes to be made in books pro- 
vided for the purpose. 

(1.) Of all appointments of officers made by the directors. 
(2.) Of the names of the directors present at each meeting 

of directors and committees of directors. 
(3.) Of all orders made by the directors and committees of 

directors ; and, 
(4.) Of all resolutions and proceedings of meetings of the 
company, and of the directors and committees of 
directors; 
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and Any such miBQte as aforesaid, if signed by any person 
purporting to be the chairman of any meeting of directors, 
or committee <^ directors, shall be receivable in evidence 
-without any farther proof. 
(62.) The company, in general meeting, may, by a special resolu- 
tion, remove any director before the expiration of his period 
of office, and appoint another qualified person in his stead : 
the person so appointed shall hold office during such time 
only as the director in whose place he is appointed would 
have held the same if he had not been remoTed. 

Dividends. 

(6S.) The directors may, with the sanction of the company in 
general meeting, declare a dividend to be paid to the share- 
holders in proportion to their shares. 

(64.) No dividend shall be payable except out of the profits arising 
from the business of the company. 

(65.) The directors may, before recommending any dividend, set 
aside out of the profits of the company such sum as they 
think proper as a reserved fund to meet contingencies, or for 
equalizing dividends, or for repairing, or maintaining, the 
works connected with the business of the company, or any 
part thereof ; and the directors may invest the sum so set 
apart as a reserved fund upon such securities as they, with 
the sanction of the company, may select. 

(^6.) The directors may deduct from the dividends payable to any 
shareholder all such sums of money as may be due from him 
to the company on account of calls or otherwise. 

(67.) Notice of any dividend that may have been declared shall 
be given to each shareholder, or sent by post or otherwise to 
his registered place of abode, and all dividends unclaimed 
for three years, after having been declared, may be forfeited 
by th« directors for the benefit of the company. 

(68.) No dividend shall bear interest as against the company. 

Aocouin*B. 

(69.) The directors shall cause true accounts to be kept, — 
Of the stock in trade of the company ; 
Of the sums of money received and expended by the com- 
pany, and the matter in respect of which such receipt 
and expenditure takes place ; and. 
Of the credits and liabilities of the company : 
Such accounts shall be kept, upon the principle of double 
entry, in a cash-book, journal, and ledger. The books of 
account shall be kept at the principal office of the company, 
and, subject to any reasonable restrictions as to the time and 
manner of inspecting the mme that may be imposed by the 

T 2 
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companj in general meeting, shall be open to the inspection 
of the snareholders daring the hours of business. 

(70.) Onoe at the least in every year the directors shall lay before 
the company in general meeting a statement of the income 
and expenditure for the past year, made up to a date not 
more than three months before such meeting. 

(71.) The statement so made shall show, arranged under the most 
convenient heads, the amount of gross income, distinguishing 
the several sources from which it has been derived, and the 
amount of gross expenditure, distinguishing the expense of 
the establishment, salaries, and other like matters. Every 
item of expenditure fairly chargeable against the year's in- 
come shall be brought into account, so that a just balance 
of profit and loss may be laid before the meeting ; and in 
cases where any item of expenditure which may in fairness 
be distributed over several years has been incurred in any 
one year the whole amount of such item shall be stated, with 
the addition of the reasons why only a portion of such ex- 
penditure is charged agunst the income of the year. 

(72.) A balance-sheet shall be made out in every year, and laid 
before the general meeting of the company, and such balance- 
sheet shall contain a summary of the property and liabilities 
of the company arranged under the heads appearing in the 
form annexed to this table, or as near thereto as circnm- 
stances admit. 

(73.) A printed copy of such balance-sheet shall, seven days pre- 
viously to such meeting, be delivered at or sent by post to 
the registered address of every shareholder. 

Audit. 

(74.) The accounts of the company shall be examined and the 
correctness of the balance-sheet ascertained by one or more 
auditor or auditors to be elected by the company in general 
meeting. 

(75.) If not more than one auditor is appointed, all the provisions 
herein contained relating to auditors shall apply to him. 

(76.) The auditors need not be shareholders in the company : no 
person is eligible as an auditor who is interested otherwise 
than as a shareholder in any transaction of the company ; and 
no director or other officer of the company is eligible during 
his continuance in office. 

(77.) The election of auditors shall be made by the company at 
their ordinary meeting, or, if there are more than one, at 
their first ordinary meeting in each year. 

(78.) The remuneration of the auditors shall be fixed by the com- 
pany at the time of their election. 

(79.) Any auditor shall be-religible on his quitting office. 

(80.) If any casual vacancy occurs in the office of auditor, the 
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directors shall forthwith call an extraordinary general meet- 
ing for the purpose of supplying the same. 

(81). If no election of auditors is made in manner aforesaid the 
Board of Trade may, on the application of one-fifth in num- 
ber of the shareholders of the company, appoint an auditor 
for the cuiTent year, and fix the remuneration to be paid to 
him by the company for his services. 

(82.) Every auditor shall be supplied with a copy of the balance- 
sheet, and it shall be his duty to examine the same, with the 
accounts and vouchers relating thereto. 

(83.) Every auditor shall have a list delivered to him of all books 
kept by the company, and he shall at all reasonable times 
have access to the books and accounts of the company. He 
may, at the expense of the company, employ accountants or 
other persons to assist him in investigating such accounts, 
and he may in relation to such accounts examine the directors 
or any other officer of the company. 

(84.) The auditors shall make a report to the shareholders upon 
the balance-sheet and accounts, and in every such report they 
shall state whether, in their opinion, the balance-sheet is a 
full and fair balance-sheet, containing the particulars required 
by these regulations, and properly drawn up so as to exhibit 
a true and correct view of the state of the company's afiairs, 
and in case they have called for explanations or information 
from the directors, whether such explanations or information 
have been given by the directors, and whether they have 
been satis&ctory ; and such report shall be read, together 
with the report of the directora, at the ordinary meeting. 

Notices. 

\85.) Notices requuing to be served by the company upon the 
shareholders may be served either personally, or by leaving 
the same or sending them through the post in a letter 
addressed to the shareholders at their registered places of. 
abode. 

(86.) All notices directed to be given to the shareholders shall, withj 
respect to any share to which persons are jointly entitled, be- 
given to whichever of the said persons is named first in the 
register of shareholders ; and notice so given shall be suffi- 
cient notice to all the proprietors of such share. 

(87.) All notices required by this Act to be given by advertise- 
ment shall be advertised in a newspaper circulating in the 
district in which the registered office of the company is/ 
situate. 
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Dr. 



FcTf^ of Boimtce-iheet 
Balavos Shsr of the 



CAPITAL AND LXABIUTISS. 


I. Capital 


1. 


Showing: 
The total amovMt received from the 
shareholders ; showing also : 

{a.\ The number of shares 

(6.) The amount paid per share . . 
(c.) Jf any arrears of calls, the 
nature of the arrear, and 
the names of the defaulters. 
Any trrears due from any di- 
rector or officer of the coju- 
pany to he separately stated, 
(d.) The particulars of any for- 
feited shares. 


£, 8, d. 


£. 8. d. 


II. Debts 




Showi-ng: 






and Liabi- 


2. 


The amount of loans on mortgage or 






lities of 




debenture bonds. 






the Com- 


8. 


Tlie amount of debts owimg by the 






pany 




company f distingwishing — 
(a.) Debts for which acceptances 

have been given. 
(6.) Debts to tradesmen for sup- 










plies of stock-in-trade or 










other articles 
(c.) Debts for law expenses, 
{d.) Debts for interest on ddten- 

tures or other loans, 
(e.) Unclaimed dividends, 
(/.) Debts not enumerated <xbove. 






VI. Re- 




Showing: 






serve Fnnd 




The amount set aside from praftt to 
meet contingencies. 






Vll.Profit 




Showing: 






and Loss 




The disposable balana for payment of 






Contingent 




dividend, Ac, 
Claims against the company not ac- 














Liabilities 




knowledged as debts. 
Moneys for which the company is con- 










tingently liable. 
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referred to in Tahle B. 

Co. made up to ,18 



Cr. 



FBOPERTT AKD ASSETS. 



III. Pro- 
perty held 
by the 
Company 



IV. Debts 
owing by 
the Com- 
pany 



4. 



6. 



6. 

7. 
8. 



V. Cash 
and in- 
yestments 



9. 
10 



Skotnng : 
ImTnovabU property, disHnguishimg. . 

(a.) Freishold land 

(6.) „ buildings 

(c.) Leasehold „ 

Movable property, distinguishing .. 

{d.) Stochin-trade 

{e.) Plant 

The cost to he stated, with de- 
ductions for deterioration in 
valusy as charged to the re- 
serve fund or profit and loss. 

Showing : 

Debts considered good for which the 
eompoeny hold bills or other secu- 
rities. 

Dd>ts considered good for which the 
company hold no security. 

Debts considered doubtful and bad . . 

Any debt due from a director 
or other offiieeT of the com- 
pany to be separatdy stated. 

Showing: 
The nature of ifn/oestmenl and rate of 

tTUerest, 
The amount of cash, where lodged, and 

if bearing interest. 



£. s. d. 



£>»s, d. 
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FORM C.-— {Section XJ 

Memorandum of Association of the '* Patent Stereotype Company, 
Limited/' with articles of association annexed. 

Memorandum of assodation* 

1st. The name of the company is "The Patent Stereotype 
Company." 

2d. The registered office of the company is to be established ia 
Ireland. 

8d. The objects for which the company is established are '* the 
working of a patent method of founding and casting stereotype 
plates, of which method John Smith of is the s<Me patentee.'* 

4th. The liability of the shareholders is " limited." 

5th. The capital of the company is two thousand pounds, divided 
into twenty shares of one hundred pounds each. 

We, the several persons whose names are subscribed, are desirous 
of being formed into a company, in pursuance of this memoran- 
dum of association, and we respectively agree to take the num- 
ber of shares in the capital of the company set opposite our 
respective names. 



Names and Addresses of Sabscribers. 


Number of 

Sbares taken, by 

Subscribers. 


1. John Jones of in the county of . . 

2. John Smith of in the county of • . 

3. Thomas Green of in the county of . . 

4. John Thompson of in the county of . . 

5. Caleb White of in the county of • . 

6. Andrew Brown of in the county of • . 

7. Abel Brown of in the county of . . 

Total shares taken •••••••••- 


1 
5 
2 
2 
8 
4 
1 


18 





Witness to the above signatures, 

A.S,, Ko. 20, Bond Street, Middlesex. 
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Articles of asBOciation of the Patent Stereotype Company, limited. 

It is agreed as follows :— 

1st. No shareholder shall transfer his shares without the con- 
sent of the directors expressed in wiiting. 

2nd. If any shareholder feels aggrieved with the refusal of the 
directors to allow him to transfer his shares, the matter shall he 
settled by arbitration. 

8rd. Calls on the shares of the company not considered as paid- 
up shares shall be made at such time as the directors think fit ; but 
no call shall exceed ten pounds per share. 

4th. The company shall not be obliged to register the trans- 
ferree, under the regulations numbered twelve and thirteen in 
the said table, unless he is approved by the directors, but in the 
event of their disapproving the matter may be decided by arbi- 
tration. 

5th. The regulations of Table B as to general meetings num- 
bered 22, 23, and 25 shall not apply. 

6th. The first general meeting of the company shall be held on 
the first of July next, and subsequent general meetings shall be 
held on the first of July on every succeeding year, or if that day is 
a Sunday on the succeeding Monday. 

7th. An extraordinary general meeting may be summoned at 
any time by any two shareholders of the company. 

8th. All matters in question between the shareholders shall 
be decided by an arbitrator appointed by the Manchester Chamber 
of Commerce. 

9th. The regulation of Table B as to votes of shareholders num- 
bered 88, shall not apply, and every shareholder shall have one vote 
in respect of every share that he holds. 

The several persons hereinafter named, subscribers to the 
memorandum of association, shall be the first directors of the com- 
pany ; that is to say, John Jones, Thomas Green, John Thompson, 
Caleb White, Andrew Brown, and Abel Brown. 

Names and Addresses of Subscribers. 

1. John Jones of in the county of 

2. John Smith of in the county of 
8. Thomas Green of in the county of 

4. John Thompson of in the county of 

5. Caleb White of in the county of 

6. Andrew Brown of in the county of 

7. Abel Brown of in the county of 

Witness to the above signatures, 

A.B,, No. 20, Bond Street, Middleaez. 
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TABLE D. 

TABLE OF FEES. 

For registration of a company whooe nominal capital does £. s. d, 
not exceed £1,000 5 

For every £1,000 of nominal capital, or part of £1,000 
after the first £1,000 and up to £100,000, an addi- 
tional fee of 5 

For every £1,000 or part of £1,000 after the first £100,000 

an skdditional fee of 1 

For registration of any increase in the capital of a 
company, for every £1,000 or part of £1,000 up to 
£100,000 in the whole 6 

For every £1,000 or part of £1,000 beyond the first 

£100,000, an additional fee of 1 

For registration of any existing company, except such 
companies as are by this Act exempted from payment 
of fees in respect of registration under this Act, the 
same fee as is charged for registering a new com- 
pany. 

For registering any document hereby required or autho- 
rized to be registered, other than the memorandum 
of association 5 

For making a record of any fact hereby authorized or 
required to be recorded by the registrar of companies, 
a fee of • S 
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FORM F.— (Section XIX.) 

Form of Transfer of Shares, 

I — ^— of——* in consideration of the sum of paid 

to me by ■■ of . do hereby transfer to the said 

share [or shares], numbered in " The Company," 

standing in my name in the books of the company, to hold unto the 

said his executors, administrators and assigns, [or successors 

and assigns,] subject to the several conditions on which I held the 

same at the time of the execution hereof ; and I the said do 

hereby agree to take the said share [or shares] subject to the same 
conditions. As witness our hands the — day of ■ 



FORM G.— (Section XXXVIII.) 

License to ludd Lands. 

The Lords of the Committee of Privy Council appointed for the 
consideration of matters relating to trade and foreign plantations 

hereby license the ** Association, limited," to hold the lands 

hereunder described [insert description of lands\. The conditions of 
this license are [insert conditions, if any\. 



FORM H.— (Section XLII.) 

For England and Ireland, 

Indenture of Mortgage made between the " London Gas Company, 
limited," of the one part, and "John Smith" of the other part. 
Whereas the said "John Smith" has advanced to the said com- 
pany the sum of one thousand pounds, on condition that the com- 
pany will repay the same to him on the first day of January next, 
with interest thereon in the mean time at the rate of five pounds per 



♦ These words will be omitted if no consideration is paid. 
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centum ; and in the event of their not repaying the same on the 
said first of January, will, so long as the same remains unpaid, pay 
interest thereon at the rate of five pounds per centum by equal half- 
yearly payments on the first day of July and the first day of 
January in every year. 

Now it is hereby witnessed, that for securing the said advance 
and interest, the company hereby grant to the said "John Smith" 
and his heirs all the lands described in the schedule hereto, with all 
their actual and reputed appurtenances ; and it is hereby declared, 
that if the company fails in paying the whole of the principal and 
interest moneys hereby secured on the said first of January, the 
said "John Smith," or any person for the time entitled to such 
moneys, may, at any time thereafter, upon giving to the company 
three months' notice, sell the said mortgaged lands, and reimburse 
himself out of the moneys arising fi'om the sale all sums due on this 
security, and all expenses incurred by him in respect of such sale, 
rendering the surplus, if any, to the company or their assigns. The 
condition as to notice shall apply only between the parties to this 
indenture, and shall not affect a purchaser, a sale to whom shall be 
valid notwithstanding such notice may not have been given. 
In witness^ &c. 



rOEM I.— (Section XLIII.) 

F(yr Scotland. 

Bond and disposition in security by the " Edinburgh Gas Company, 

limited," to "John Smith." 

Whereas the said " John Smith " has advanced to the said com- 
pany the sum of one thousand pounds, on condition that the com- 
pany will repay the same to him on the first day of January next, 
with interest thereon in the me<in time at the rate of five pounds per 
centum ; and in the event of their not repaying the same on the 
said first of January, will, so long as the same remains unpaid, pay 
interest thereon at the rate of five pounds per centum by equal half- 
yearly payments on the first day of July and the first day of Janu- 
ary in every year. 

Therefore, for securing the said advance and interest, the said 
company hereby dispone to the said "John Smith," and his heirs 
and assignees whomsoever, all and whole (describe the lands); and it 
is hereby declared that if the company fails in paying the whole of 
the principal and interest moneys hereby secured on the said first 
of January, the said " John Smith," or any person for the time 
entitled to such moneys, may, at any time thereafter, upon giving 
to the company three months' notice, sell the said lands, and reim- 
barse himself out of the moneys arising from the sale all sums due 
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on ibis eecarity, and all expenses incnrred by him in respect of 
snoh sale, rendering the sarplus, if any, to the company or their 
assigns. The condition as to notiee shail apply only between the 
parties to this indenture, and shall not affect a purchaser, a sale to 
whom shall be valid notwithstanding such notice may not have 
been given. 

In witness whereof. 

(To be tested and signed in common form.) 



THE GAME LAWS. 



I WILL not trust myself to discuss with you the jus* 
tice or injustice of the laws relative to game, but will 
confine myself to giving you a brief exposition of them 
as they stond. There are one or two facts, however, in 
natural history which are sometimes lost sight of in dis* 
cussing this subject, to which I should like to draw 
your attention before I commence. 

It is said that pheasants, partridges and hares, Ac, 
are wild creatures, here to-day and gone to-morrow, over 
which it is absurd to claim rights of ownership. I 
humbly dissent from this position. Pheasants, in most 
parts of England are bred, and maintained afterwards 
upon very nearly the same footing as farm-yard fowls and 
poultry ; I need, therefore, say nothing further about 
them. A hare, as every one who has resided long in the 
country knows, lives in about four fields, and unless 
hunted, will not leave them. Partridges may be put up 
morning after morning in the same stubble (where they 
were hatched), and though driven for miles will return to 
it. It seems to me, then, to be not so monstrously 
absurd for the owner of such fields to claim some pro- 
perty in the game they support and contain. Trespass 
— ^in pursuit of anything — no one can justify. The flies 
of the air are wild creatures as much as game ; but you 
would think it somewhat unreasonable, I think, if a lot 
of strangers out of the street were to insist upon com- 
ing up into your drawing-room to catch them. With 
these few preliminary remarks I commence my subject. 

" Gume is defined by law to include hares, pheasants, 
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partridges, grouse, heath or moor game, blackcock and 
bustards ; but snipe, quail, woodcocks, landrail and rabbits 
are also the subjects of special legislation. To prevent 
repetition, when in future I speak of game without reser- 
vation, you must understand me to mean any and all the 
birds and beasts above enumerated. Deer are also pro- 
tected by law. 

No qualification of rank or property is now required to 
enable persons to follow and kill or take game. Any one 
who has a game certificate or license may sport over lands 
in which he has a right — or permission from the owner 
of the right, to shoot or capture game, 

A game certificate remains in force from the 5th of 
July of the year in which it is taken out until the same 
day in the one following. It is obtained from the tax- 
collector of the district in which the applicant is residing, 
and costs £4. Os. lOd. G-amekeepers may be provided 
with a certificate limited to the estate upon which they 
are appointed at £1. 6s. 6d. Collectors of taxes, game- 
keepers, landlords, occupiers and lessees of grounds, are 
empowered to demand the certificate of sportsmen, and 
may read and take a copy of it. In case no certificate is 
produced, the person demanding it may require the 
sportsman to give up his name, residence, and, should [he 
state that he has a certificate, the place where it was 
taken out. Should he refuse to show his certificate, or 
produce a false one, or give a fictitious name and residence 
he becomes liable to a fine of £20. The penalty for pur- 
suing game without a license under the Certificate Act is 
£20 over and above the duty ; also, by statute it is provided, 
that " if any uncertificated person kill or take any game, 
or use any dog, net, or gun, or other engine or instrument 
for the purpose of searching for, killing, or taking game 
(i.e. legal game), he shall, upon conviction before two 
justices, forfeit for every offence any sum not exceeding 
£5, together with costs. A person may be convicted 
under both Acts, and have to pay both penalties. One 
who assists a sportsman by beating, marking, &c. is not 
considered as " searching for game." Still, however, 
should he use his own dogs or those of a third person to 
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find game he may be convicted for sporting without a 
certificate. 

The owners or actual occupiers of land, having the 
right to kill game thereon, may shoot or take hares, or 
authorize another person to do so, without a license. 

No license is required for hunting and coursing hares. 
A landlord is not entitled to the game upon his tenant's 
land unless he has reserved the right in his lease (or such 
lease was made before the passing of the Act 1 <& 2 Wm. 
IV.) "When the landlord has this right, he may give 
permission to any other person to exercise it, and the 
tenant is liable to a fine of twenty shillings, with costs, 
for every head of game killed by him, or by his authority. 

Game is in season during the following portions of the 
year : — 

& Grouse ( ^^^^^'^ ^^^ ■"•^tH August and tbo 10th December. 

Partridges „ 1st September „ Isi February. 

Bustards ,, Ist September „ 1st March. 

Pheasants „ Ist October „ Ist February. 

ISTo " season *' is prescribed by law for the killing of 
hares, rabbits, snipe and the other birds not strictly 
" game." 

Any person pursuing or killing game out of season, or 
on a Sunday or Christmas-day, is subject to a fine of £5 
and costs. 

Trespass in pursuit of game (generally) in the day- 
time may be punished by a penally of £2 and costs, or — 
if two or more persons are thus offending together, £5 
each and costs. The owner of the right to kill the game, 
or the occupier of the land, may warn such trespassers off 
at once, and demand their names and addresses; and 
should they refuse such information, or return again 
upon the land, may take them before a justice, who is 
empowered to impose a fine of £5 and costs. But this 
must take place within twelve hours after their capture. 
The remedy when this time has expired is by summons 
or warrant. 

Mve persons trespassing as above, and by threat or 
menace preventing the authorized persons from obtain- 

u 
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ing their names^ &c., may be fined £5 each for such eon- 
duct, irrespective of other penalties. 

Trespass in the daytime in the Queen's forests is 
punishable by a fine of not exceeding £2. 

Daytime is to be deemed from one hour before sunrise 
to one hour after sunset. 

Game (».«. legal game) recently killed may be s^zed 
upon the person of a trespasser, by the owner of the right 
to kill the game, the occupier oi the land, ix by the game* 
keeper, or servant of either. 

Every man hired to watch or protect game is not a 
legal gameheeiper ; he must be duly appointed such, and 
his appointment must be registered with the clerk <^the 
peace for the county or district in which he is to act. 

Gamekeepers may seize all dogs and nets used by un-> 
certificated persons. They may not shoot dogs following 
game, unless they are used by an unlicensed sportsman. 
They have no right to carry firearms for the purpose of 
apprehending poachers ; they have no right to shoot a 
poacher, except in self-defence when their own life is 
really in danger. Nine out of ten of those fatal affirays 
that happen every year between gamekeepers and 
poachers arise out of a misapprehension on the part of 
the former as to their rights in this respect. If they 
know the ofi'enders, they can obtain warrants against them 
the next day ; if they are strangers they can follow and 
ascertain where they are to be found. But instead of 
doing this, gamekeepers too often think it their duty to 
seize the poachers at once, hard words are used, threats 
pass round, guns are levelled, and murder follows, all for 
want of ordinary knowledge and forbearance. 

Night poaching is very severely punished — the night, 
in contemplation of the law on this subject, commencing 
at the expiration of the first hour after sunset^ and ending 
at the beginning of the first hour before sunrise. The 
Act 9 Geo. IV. c. 69, provides " that if any person by 
night shall take or destroy game (^.e. legal game), or 
rabbits on any land,* or shall enter therein with gun, net, 

* Now extended to mean any public road, highway, ]>ath, or on 
the sides, gates, or openings of the same, 7 & 8 Viot. c. 2ft. 
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engine, or other instrament for the purpose, he shall, 
upon conviction before two justices, be committed, with 
hard labour, to the house of correction for not exceeding 
three calendar months ; and at the expiration of that 
period, find sureties, himself in £10, and two others in 
£5 each, or one surety in £10, not to offend again for the 
next following year ; and in case of not finding sureties 
be further imprisoned six months ; for a second ofience be 
imprisoned six calendar months, and find sureties, himself 
in £20, and two others in £10 each, not to offend again 
during the two following years ; and in case of not find- 
ing sureties be further imprisoned one year. The third 
offence subjects the prisoner to penal servitude for four 
years, or imprisonment in the house of correction for not 
exceeding two years. 

Armed* poaching by three or more in the night-time 
is punishable by ten years' penal servitude, or three 
years' imprisonment. Owners and occupiers of land and 
their servants may apprehend night poachers, and for that 
purpose may pursue and take them anywhere ; and should 
they resist with violence, they are guilty of a misde- 
meanour that will subject them to four years' penal 
servitude, or two years' imprisonment. Poaching after 
hares and rabbits at night in warrens, whether enclosed 
or notf, is a misdemeanour, punishable by imprisonment. 
In the daytime a penalty of £5 is so incurred. 

Game cannot be sold without a license, and any 
licensed dealer having any in his possession ten days after 
the expiration of the season is liable to forfeit twenty 
shillings a head for each bird. I say " i/r^," because 
there is no legal season for hares and rabbits. 

To course, hunt, snare, carry away, kill, or wound deer 
in any enclosed land is felony, and the punishment is four 
years' penal servitude, or imprisonment, with or without 
whipping, for two years. In unenclosed land, a penalty of 
not exceeding £50 is imposed for a first offence ; for a 
second, penal servitude or imprisonment. 

* "With gun, bludgeon, or other offensive weapon. 

+ This does not include the sea or river banks in Lincolnshire. 

u 2 
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Persons in suspicious possession of deer, or any snare 
or engine for taking ifc, or of venison, may be apprehended 
and punished ; so also may such as set snares for deer, or 
puU down any fence or bank enclosing where they are 
kept. Deerkeepers may seize such offenders, and shoot 
their dogs, and to resist, subjects them to the penalties 
mentioned in page 291 with regard to night poachers. 
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ON INSUEANCE. 



The contract of Insurance is a contract whereby one 
of the contracting parties agrees to take upon himself 
and protect the other from the risks and accidents to 
■which any particular property or any particular indi- 
vidual may be exposed, and covenants or promises, in 
consideration of a sum of money which the other con- 
tracting party pays or binds himself to pay to him as the 
price of the risk run, to indemnify the latter against 
these risks and accidents.* The party indemnifying is 
called the in or assurer, the indemnified the assured, tho 
written instrument containing the terms of their con- 
tract is called a policy of insurance, and the yearly sum 
paid upon it, the premium. The insurances of which I 
propose to treat in this chapter are those which are 
effected upon lives and against fire. It forms no part 
of my present subject to enter into the complicated sub- 
ject of maritime assurance. 

Any person capable of contracting may insure his own 
life, but to entitle him to insure the life of another he 
must have some interest in the insured* Our law will 
not allow gambling policies of assurance to be effected : 
so that, if I insure the life of a stranger in whom I have 
no interest — ^by which is meant, from the continuance of 
whose existence I can derive no pecuniary profit — the 
policy is null and void. A variety of interests will give 
the right to insure : thus, a wife may insure the life of 
her husband upon whose exertions she is dependent for 
bread ; a creditor may insure the life of his debtor, &g^ 

* Addison on Contracts, p. 613. 



294 iNsrBAyoE. 

and should the interest cease, as by the payment of the 
debt in the last-mentioned instance, the insurance is not 
thereby wholly invalidated, but stands good for the 
amount of interest which the insurer had at the time the 
policy was effected. 

In effecting a life insurance the insured should be very 
careful to make no concealment regarding the state of 
his health and the maladies which may have afflicted his 
family ; but he is not bound to disclose every triflmg dis- 
order that he may have had. A party can warrant himself 
that he is ^'free from all disorder tending to shorten 
life " without being held to mean that he has no disease 
at all ; again, a warranty that the applicant '' has not 
been afflicted with, nor is subject to fits," does not moan 
that he never had a fit in his life, but that at the time 
of making it he was not habitually so afflicted. Applicants 
for policies of life insurance are generally examined and 
interrogated by the medical officers of the company in 
which they wish to be insured; they must give true 
answers to the questions put to them, and if they fraudu- 
lently conceal any circumstance which is calculated to 
affect materially the value of their lives, the policies will 
be void. Some insurance companies declare their policies 
to be indisputable : there is no such thing as an indis- 
putable contract, and such a contract cannot be made as 
long as our law declares, as it does now, that fraud viti- 
ates all agreements into which it enters. Some of the 
most obstinate resistances to the claims of the personal 
representatives of deceased holders of policies have been 
made by so-called indisputable life assurance societies. 

The risks which the policy is to cover depend entirely 
upon the terms of the contract. Some offlces will not 
allow their insured to take a sea-voyage without paying 
extra premium, and residence in unhealthy climates in- 
variably imposes an additional annual payment. Should 
a policy-holder who is restricted from leaving England 
without notice to his insurers, break these terms, he will 
forfeit his policy and all premiums he may have paid 
upon it. So, also, if the premiums are not paid in proper 
time the policy will be forfeited ; but most of our in- 
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surance offices refuse to take this advantage of non- 
payment, and will accept the premium at a reasonable 
time after it has become due ; some will even accept it 
of the executors or administrators of a deceased and pay 
them the sum insured for. Still, it is wise to be prompt 
and regular with ouch payments, to avoid all dispute. 

Insurances may now be effected against accident to life 
and limh, either generally, against all sorts of disasters, 
or specially, against such as may happen on ship-board, 
whilst travelling on railways, &c. If the insured be 
killed, his representatives recover the whole value of the 
policy ; if he be injured, an amount calculated according 
to the severity of his hurt, the time he is rendered inca- 
pable of following his profession or calling, &c. These 
are subject to the same general rules as life policies, 
which also apply to those entered into against fire. I 
cannot insure my neighbour's house unless I have a 
pecuniary interest in it. If I make fraudulent represent- 
ations of the risk incurred by the company in insuring 
my own, mjr policy is void. If I covenant to do or not 
to do certain things, and break my covenant, I forfeit all 
my advantages. The terms of the policy vary in almost 
every office, and in respect of almost every kind of pro- 
perty. This general rule, however, must always be 
remembered that the house, &c., is insured in the state 
in which it is at the time of the issue of the policy^ and 
that if subsequently made more liable to damage by fire, 
by placing extra flues or stoves, &c. in any part of it, 
&c., notice of such alteration must be given at the office, 
and assented to, otherwise the policy will be void. 



ON THE DISPOSITIONS OF PEOPEETY 

BY WILL. 

A WILL is that written instrument whereby the maker 
of it (called by the law the testator or testatrix) directs 
how the property whereof he or she dies possessed shall 
be dealt with after his or her death. 

I shall consider the subject under two heads : — 

I. By loJiom and how a Will may he made, 

II. Sow a Will may he revoked or cancelled. 

I. BX WHOM Il^-D how a WiLL 'HkY BE MADE. 

Every person who has attained the age of twenty-one 
years and is sui jurisy i. e, his own master, can make a 
will. A married woman is not sui juris, being under the 
control of her husband ; she cannot, therefore, make a will 
without her husband's consent, unless by her marriage set- 
tlement, or some other deed or instrument, she is given 
property for her sole and separate use, or has a power so 
conferred, to dispose of her estate. Neither can a will 
be made by a traitor, felon, alien enemy, nor person of 
unsound mind whilst affected with insanity ; but if the will 
be made in a lucid interval, the disposition is valid. 

Every person (not being an alien enemy) can take a 
benefit under a will unless he or she be an attesting 
witness to the instrument, or the wife or husband of 
such witness. 

Anything may be disposed of by will that is at the 
disposition of the testator ; but an alien, unless natural* 
ized, cannot take land for longer than twenty-one years, 
and corporations (except in certain special cases) are- 
restricted by the laws of mortmain from taking devises- 
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of land beyond certain quantities. Money cannot be 
bequeathed for superstitious uses. 

Formerly a will affecting personal property might have 
been declared by word of mouth. This was called a nun^ 
cupative will. The unqualified allowance of this mode of 
disposition was found productive of the greatest frauds, 
and various stringent regulations were adopted by the 
legislature to guard against current abuses, and at last 
nuncupative wills were abolished altogether, except in 
the cases of soldiers upon active service, and sailors 
actually at sea. This last exception, however, no longer 
exists. The perpetual impositions practised upon this 
meritorious and unsuspecting body of men, induced 
parliament to adopt a new policy, and to deprive them 
of a privilege which, instead of oeing beneficial to them 
and their families, was perverted to purposes the most 
injurious to both. 

A will speaks from the time of the death of the testa- 
tor, and may dispose of all real and personal property in 
his possession, or whereto he had a right at the time of 
his decease, although it was acquired after the will was 
made. 

There is no peculiar form of a will ; it is^ however, 
most imprudent for any person to make one without 
professional assistance. Many a man has sat down to 
make his will with his intentions respecting the disposal 
of his property perfectly dear in his own mind, and yet 
in committing them to paper he has written what in 
after*years admitted of a meaning totally contrary to 
that which he wished to convey. It costs but a few 
guineas to have a will properly prepared, and such an 
expense ought never to be grudged, as it may save 
hundreds of pounds from being spent in litigation, and 
endless quarrels and bitterness from arising amongst 
friends and relations. Depend upon it, that in employ- 
ing a lawyer in this manner, you do your best to defend 
your family from law. 

A will must be in writing, and signed at icefoot or end 
thereof by the testator, or by some other person in his 
presence by his direction ; and such signature must be 
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made or acknowledged by tbe testator in the presence of 
two or more witnesses present at tbe same time, and such 
witnesses roust attest and subscribe tbe will in the 
presence of the testator, but no attestation clause is now 
necessary. 

Tbe rule, tbat every will must be signed ^^ at tbe foot 
or end tbereof,^' appears to be a very simple one, but 
numbers of wills bave been set aside upon tbe ground 
tbat it bad not been strictly complied witb. Tbe object 
of tbe legislature in enacting it, was to prevent tbe pos- 
sibility of any words being fraudulently interpolated 
between tbe body of tbe will and tbe signature of tbe 
testator ; but tbe Ecclesiastical Courts, wbich until lately 
bad jurisdiction to grant or witbbold probate (or proof 
of tbe instrument being properly executed), seem to bave 
taken a deligbt in straining tbe letter of tbe law to its 
utmost extent against tbe testator, and have propounded 
a series of judgments wbicb seem to be as much at 
variance witb common sense, as they are witb each 
other. An Act of Parliament, however, prepared by Lord 
St. Leonards, has extinguished these cases as authorities, 
and now a signature is valid if it be so placed at or after, 
or following, or under, or beside, or opposite to tbe end 
of the will, tbat it shall be apparent on tbe face of the 
will tbat the testator intended to give effect by such his 
signature to the writing signed as his will. 

No disposition or direction following tbe signature, or 
below it, or inserted after it has been made, will be 
operative ; and all alterations and interlineations in the 
body of a will, should be signed in tbe margin witb tbe 
initials of tbe testator, or noticed in the attestation, 
80 as to show tbat they were made before tbe signing. 
If an addition is necessary after the signing and 
attestation, it must be re-signed and re-attested. 

An attesting witness may sign the will for tbe tes- 
tator bt^ his directumy and where a party so acting signed 
his own name, but expressed it to be on behalf of tbe 
testator, tbe will was held to be valid. Again, where a 
woman who had been twice married, Bigned (ander a 
power) her will in tbe name of her first husband, tbe 
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Bignature was considered as her mark, and the will 
admitted to probate. 

A testator may sign by a mark, and it forms no ob- 
jection to such a mode of signature that he is able to 
write bis name. 

The signature must be made or acknowledged in the 
presence of the witnesses. If it has been affixed in their 
absence, it is a sufficient acknowledgment, if the testator 
produce the paper to them as his will, so that they can 
see that it is signed ; but if the will be so folded by the 
testator as to conceal the entire contents, and the 
witnesses do not know that it is signed or if it is not 
signed-^their signature attests nothing, and is void. 
Both witnesses should see the signature of the testator, 
but it is not necessary that they should know that it is 
to a will. 

Two attesting witnesses are sufficient, but there is no 
reason why a greater number should not sign. Any 
person, even a felon or a lunatic, may be an attesting 
witness. Attestation may be made by mark, each unU 
ness making his own ; if, however, the one guides the 
hand of the other, that does not invalidate the will. 

The signature of attesting witnesses must be made in. 
ike presence of the ^e</a^or, which means in a place wherQ, 
if he looked towards it, he could see them sign ; they 
need not be in the same room or house with him ; if he 
can see them in the act of signing through a window, it 
is sufficient. If they are in the same room with him, 
but in such a position as to make it physically im- 
possible that he see them sign, it is insufficient. The 
same rule applies to a blind person's will ; although he 
cannot see, the will is invalid where it does not appear 
that he could, had he his eyesight, have seen the witnesses 
sign. 

The usual conclusion of a will is as follows : — 
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' Signed by the above-named testator in the presence of ns pre> 
sent at the same time who have hereunto sign^ our names as wit- 
nesses hereto, in the presence of the said testator and in the pre* 
sence of each other. 

A. B. of (residence and description) » 

CD, of 
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When attestation is in this form, the witnesses must 
hoth be present during the signing of the will by the 
testator and by each other. 

I shall not attempt to give you any directions for the 
disposal of property by will, because in a short and 
elementary treatise like the present, it would be unsafe 
for me to do so. As soon as you possess anything to 
leave, and are competent to make a will, call in a regularly- 
qualified lawyer, tell him what you intend to do, and he 
will clothe your wishes in proper language. Then, when 
the instrument is sent home to you, execute and have 
it attested as I have directed, and all will be well. 

II. How A Will may be Modified ob Eetoked. 

Sometimes a testator having made his will, desires to 
modify its provisions, revoking former gifts and selecting 
new objects of his bounty. It is wiser to make a new 
will altogether, if the modifications are at all numerous 
or complex. Often, however, this may be, and very 
frequently is, effected by a codicil, which is a testamen- 
tary paper, as its name implies, of a smaller character 
than a will. It must, however, be signed and attested 
with the same solemnities, and when executed, will be 
read together with the will as one instrument. 

A will may be revoked at any time during the testator's 
life, in four ways : — 

1. By a subsequent revoking or inconsistent Will or 
Codicil, 

2. By the disposal of the Broperty named in the Will. 
8. By Marriage. 

4. By tearing, burning, or otherwise dealing with the 
Baper on which a Will is mntten, with the intention of 
destroying it. 

I will consider these in their order. 

1. By a subsequent revoking or inconsistent Will or 
Codicil. — No will can be altered or revoked by word of 
mouth, and the codicil or writing revoking or altering it 
must be signed and attested in all respects as a will. 
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When a testator, at different periods of his life, has 
made varioos teatamentarj papers, each purporting to 
contain his last will, that one which was executed most 
proximately to his decease, will be admitted to probate, 
and acted upon. It is, therefore, veiy important that a 
will should be accurately dated with the day, month, and 
year of its execution. A testator may, however, make 
several wills, each disposing of different property, and 
they will all stand together as a single will. 

If a testator who has made one will execute a paper 
duly attested, expressly revoking that will and saying no 
more, he destroys it as completely as though it had been 
consumed by fire, and should he make no further disposition 
of his property, he will die intestate. But if he has made 
two or more wills, and revokes the last, the last but one 
is thereby revived exactly as it stood. Thus, if I made 
a will, giving my house to A, my books to J?, and £100 
to O, and by a codicil to it revoked the gift to A, gave 
the money to J5, and the house and library to O op 
some one else, which will I revoked by another, and 
afterwards revoked the revocation, the property and 
goods would go according to the revoking codicil of tbe 
first instrument, unless I showed an intention • to the 
contrary. 

A similar rule applies to wiUs and codicils that are 
inconsistent with each other. 

If a testator give bis plate to A in one will, 
to ^ in a second, and to O in a third, although in 
other respects the three wills might not clash, will have 
the legac^ to the exclusion of A and B, A subsequent 
disposition made in error, concerning a fact respecting 
the person to whom the property was previously given, 
will not be maintained. Thus, in a case where a &ther 
left an estate to his son, and afterward, believing him 
to be dead, bequeathed it to another person, it was 
held that the subsequent disposition was invalid. 

2. By the disposal of the Property named in the Will. — 
A will speaks from the death of the testator, and by- 
it the testator may dispose of all the property that is 
in his possession, or to which he is entitled, at the 
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time of the decease. Bat as he may alter or revoke 
his will at any time daring his life, so he may grant, 
give away, or sell his estate or effects, and should he 
do so, it is quite dear that they are no longer his to 
bequeath. 

3. By Marru^e.^^The marriage of either man or 
woman revokes all previously executed wills, and they 
are not revived by the death of the husband or wife 
of the testatrix or testator. 

4t. By tearing, huminy, or otJiertoise dealing mtJi the 
Baper on which a Will is written^ with the intention of 
destrouinq «^.— The concluding words — with the intent 
turn of deztnying it-mMSb llways be remembered ia 
considering whether a will has or has not been revoked 
by the last mode. 

The mece physical act of destruction or obliteration, 
may be explained, and deprived of all revoking efficacy. 
Thus, should a testator throw ink over his will in mistake 
for sand, or obliterate the writing in a fit of insanity, it will 
remain in full force, notwithstanding such accidental or 
involuntary obliteration, however serious it may be. On 
the other hand, a very slight mutilation, when done with 
an intention to destroy, will revoke a will. This rule 
was established in a very early case, the facts of which — 
taken from Mr. Jarman's book on wills— are as follows: — 

''The testator (who had frequently declared himself 
dissatisfied with his will) being one day in bed, near the 
fire, ordered Wy a person who attended him, to fetch his 
will, which she did, and delivered it to him, it being then 
whole, only somewhat erased ; he opened and looked at 
it, then gave it a rip with his hands so as almost to tear 
a bit ofi^ then rumpled it together and threw it upon the 
fire, but it fell off; JT^ picked up the wiU, and put it in 
her pocket ; the testator did not see her do so, but 
seemed to have some suspicion of it, as he asked her 
what she was at, to which she made little or no answer ; 
the testator several times afterwards, said that it was 
not and should not be his will, and bid her destroy it ; 
she said, ' So I will when you have made another ; ' but 
afterwards, upon his repeated inquiries, she falsely told 
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liim that she had destroyed it; she asked him to 
whom the estate would go when the will was burnt; 
he answered to his sister and children. The testator 
afterwards told a person that he had destroyed his will, 
and would make no other until he had seen his brother, 
J M, and desired the person would tell his brother so, 
and that he wanted to see him ; he afterwards wrote to 
his brother saying : * I have destroyed my will which I 
made ; for, upon serious consideration, I was not easy in 
my mind about that will;' and desired him to come 
down, saying, ' If I die intestate, it will cause uneasiness.* 
The testator died without making another will. The 
jury thought this a sufficient revocation, and the Court 
of Common Fleas was of the same opinion : Lord Chief 
Justice de Grey observing, that this case fell within two 
of the specific acts described by the Statute of Frauds ; 
it was both a burning and a tearing ; and that throwing 
it on the fire with an intent to bum, though it was only 
very slightly singed, and fell ofi^, was sufficient within 
the statute." 

There must, however, be some tearing or burning, &c. : 
so a case where a will thrown upon a fire by the testator, 
was snatched away by a third person when only singed, 
and he afterwards expressed his determination to make 
one ; this was held not to be a revocation, '' for to hold 
that it was so," said Mr. Justice Patteson, " would be 
saying that a strong intention to burn was a burning." 

The intention to destroy must continue. Thus, where 
a testator upon a sudden provocation by one of the 
persons he intended to benefit under his will, tore the 
paper asunder, and afterwards, relenting, fitted the torn 
pieces together, and expressed his satisfaction that it was 
no worse ; it was held that the will remained unrevoked. 

Portions of a will may be revoked by cutting or burn- 
ing them out; but in a late case, the Ecclesiastical 
Courts granted probate of a will with cross lines drawn 
in ink, over the bequest of certain legacies, and the 
probate copy given out by the court was a fac-simile of 
the will with the cross lines ; for nothing can be added 
or erased from a will after its execution and attestation, 
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unless it be re-executed and re-attested, and the act in 
question did not amount to a destruction. 

Where a will was last seen in the testator's own pos- 
session, and at his death, after due search, it was not 
forthcoming, the presumption is, that the testator 
destroyed it himself, with intent to revoke it ; and the 
onus lies upon the party seeking to set up the will to 
displace this presumption. 

If a codicil be found amongst the papers of a testator 
without the will of which it professes to be part, and its 
terms are so complicated witb and dependent upon those 
of the will as to be incapable of separate construction, 
the destruction of the will revokes the codicil. If, how- 
ever, the latter be an independent instrument, or it can 
be gathered from its contents that it is intended to 
6tand alone, it will be valid. 

No one but the testator, or some person acting by his 
direction, has a right to destroy a will. It is a misde- 
meanourpunishable with penal servitude or imprisonment, 
fraudulently to destroy or conceal a will. 

A partially destroyed will may be revived, as I have 
already shown, — by the testator abandoning his intention 
to revoke it, and expressing an intention that it should 
remain in force« 
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An Executor is a person to T^hom tbe testator bj liis 
Trill commits the execution^ or putting in force, of tbat 
instrument and its codicils. 

An Administrator is one who is appointed by the iaw 
to distribute the estate and effects of such as die iniestate, 
or to carry out a will, no executor being in existence, or 
willing to execute it. 

Eirst, of executors. 

An ali^i may be an executor, if be be not an alien 
enemy residing abroftd, or one not having the Queen's 
license (express or implied) to remain in this realm. A 
bankrupt, iosoU'ent, an outlaw, or a person attainted of 
felony, may be an executor. A married woman is capablo 
of taking the office of executrix, but she cannot act with- 
out the consent or concurrence of her husband. An in* 
£mt may be appointed an executor, but may not act until 
he has attained his majority. Should a female infant be 
nominated — her husband (should she have married), 
being of age, and assenting, may prove the will and 
execute it. 

An executor may be expressly nominated in the will or 
codicil, or constructively appointed by the testator's 
recommending or committing to him the charge of those 
duties which it is the province of an executor to perform* 
Even a direction to keep accounts will in the absence of 
anything to the contrary, constitute the person to whom 
it is addressed an executor. 

An executor's appointment may be either absolute or 
qualified. It is absolute when he is constituted certainly, 

X 2 
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undeniablj, and without restriction, in regard to tbe 
testator's effects, or limitation in point of time. Thus, a 
testator may make A an executor in respect of his 
household goods and plate, JB in respect of his cattle and 
farming stock, G in respect of his leasehold estates, and 
2> in respect of his debts* When the appointment is of 
a qualified character (as, for example, until the testa- 
tor's son arrive at his majority) as soon as the limited 
term for which the executor is constituted has termi- 
nated, the delivery by him of the property into his 
successor's hands, wholly exonerates him from further 
liability. An executor may be appointed conditionally^ 
thus, a testator 'may nominato A for the office, and if he 
will not act, then jS, and should he also decline, then 
C, or 2>. 

An executor may be appointed solely, or in conjunction 
with others* In the latter case they are all considered 
in law as one person, and a payment by or to one is a 
payment by or to all. 

The effect of the appointment to an executorship, is to 
vest in the executor a temporary and qualified interest in 
all the testator's |?0r«0naZ^r{^&r^y, — ^his real estate goes 
to his heir or devisee direct. The interest of the executor 
bein^ what the law terms en autre droit — in the right of 
another — ^should he, for instance, commit a forfeiture, the 
testator's goods are not subject to be attached; nor, 
should he become insane, would the testator's property 
be liable to the same control and restrictions as his 
own. So, if the reversioner be appointed executor of the 
lessee for years, the term does not merge, that is to say, 
become drowned or absorbed in the inheritance, which 
in any other case it would do. So, again, if the executor 
be indebted to some creditor who has recovered judg« 
ment against him, execution must be levied on the 
executor's private goods, and not upon those left by the 
testator in his charge. If a testatrix having goods 
of her own and goods of her testator, marry without 
having a settlement, her husband would be entitled to take 
nil her own goods and sell them the next day to any one 
ho liked ; but he cannot so deal with what she had of 
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the testator, because they do not pass by the marriage* 
Nevertheless if the executor or executrix convert the 
testator's goods to his or her own use, it would be a differ- 
ent matter. Thus, in the case last supposed, if the 
woman, after the marriage, having the testator's goods in 
her house, used them for the purposes of her own domestic 
affairs, and allowed her husband to treat them as his own, 
any of his creditors would be entitled to seize them under 
an execution for debt. Of course, however, the persons 
interested under the testator's will have their remedies 
against the executrix and her husband. 

A person who is appointed an executor is not obliged 
to fill and discharge the office, even although he may have 
promised to do so in the testator's lifetime. He may 
renounce it, but cannot assign it to another. His renun- 
ciation must be recorded in the Court of Probate within 
a reasonable time after the death of the testator, and 
then no liability attaches to him ; but if he has once taken 
upon himself the administration of the estate, he must 
prove the will, and go on acting as an executor until he 
has been formally released from the office by a decree of 
the court. The renunciation of an executor may be 
retracted — under certain circumstances — by leave of the 
court. 

Should several persons be appointed executors, and 
some of them die, the office continues in the rest, and de<- 
scends to the executor of the survivor. Should he have 
appointed no executor, and the affairs of the original 
testator are not wound up, the court will appoint an ad- 
ministrator, de bonis non administratis, but not unless 
all the executors who may have renounced persist in 
their renunciation. As long as one of these remains 
alive, he is entitled to succeed the survivor of acting 
executors. 

A person may become an executor without having been 
in any way appointed to the office by a testator, by 
meddling with his affairs after his death. Such a one 
is called an executor de son tort, made so by his own 
wrong. The amount of interference that will constitute 
a man such au executor has not been determined with 
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ticcaracy. Indeed it would be impossible to do so, as 
each case must be gorerned by its peculiar eircumstances. 
It may, however, be laid down that if one, who is neither 
executor nor administrator, intermeddle with the goods of 
the deceased, or do any other act characteristic of the 
office of an executor, he thereby makes himself an executor 
de Mon iort. So if a man kill the cattle of the testator, or 
take his goods to satisfy his own or anoth^ person's 
debt, or collect the money due to the testator, or dis- 
charge his liabilities with such money, or cany on his 
business, he becomes executor de son tort^ and renders 
himself not only liable to an action by the rightful executor, 
but also to be sued as executor by the creditors of the 
deceased, or by a legatee, or person entitled to a legacy. 
He has all the liabilities, though none of the rights, of an 
executor. 

There are many acts relative to the estate and effects of 
a deceased person, which a stranger may perf((»rm with- 
out thereby making himself an execator de son tort; such 
as locking up his goods for their preservation, directing his 
funeral to be performed in a manner suitable to his rank 
in life — having regard to the effects he has left, and paying 
for it out of them, making an inventory of his property to 
prevent loss or fraud, feeding his cattle, milking his cows, 
repairing his house ; for these are offices merely of kixid- 
ness and charity. 

Having thus shown how executors may be appointed, 
I will proceed to consider their duties and liabilities. 

The first duty of an executor is to obtain^ro^^^ o£his 
testator's will. 

The jurisdiction of granting or invoking probate of 
wills and letters of administration to the effects of de- 
ceased persons belonged formerly to the Ecclesiastical 
Courts, which were the courts of the bishops in their 
respective dioceses. It is now exercised in the name of 
Her Majesty in the new Court of Probate, which holds its 
sittings in Westminster Hall. In connection with this 
tribunal there is a principal registry of wills atuated in 
Doctors' Commons, and forty district registries scattered 
throughout England and Wales, each presided over by a 
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district registrar, by whom probate may be granted when 
the application is unopposed. 

Probate may be taken out in a district registry in 
common form (an expression which I will presently ex- 
plain), provided that the testator had his permanent abode 
within the district at the period of his death. 

I subjoin a table showing where these registries are 
fiituated, and the districts in which they have juiisdiction. 



Place. Distbiot, 

Bangor .... Comities of Canarron and Anglesea. 

Birmingbam County of Warwick (including the city of Coventry). 

lilandford , . County of Dorset (including the town of Poole). 

Bodmin .... County of Cornwall. 

Bristol .... Bristol and Bath present County Court Biviaons. 

Bury St. Ed< Western Division of the county of Suffolk. 

monds 
Canterbury . Eastern Division of the county of Kent (including 

the city of Canterbury, and such of the Cinque 

Ports and their dependencies as are wholly situate 

in the county of Kent). 
Carlisle .... Counties of Cumberland and Westmorland. 
Carmarthen. Counties of Cardigan, Carmarthen (including the town 

of Carmarthen), and Pembroke (including the town 

of Haverfordwest). 
Chester .... County of Chester (including the city of Chester). 
Chichester . Western Division of the county of Sussex. 
Derby .... County of Derby. 
Durham . . County of Durham. 

JExeter .... County of Devon (including the city of Bxeter). 
Gloucester • County of Gloucester (including the city of Gloa- 

cester), except the present Bristol County Court 

District. 
Hereford • • Counties of Radnor, Brecknock, and Hereford. 
Ipswich .... Eastern Division of the county of Suffolk, and North 

Division of the county of Essex. 
Lancaster . • County of Lancaster, except the hundred of Salford 

and West Derby, and the city of Manchester. 
Leicester . • Counties of Leicester and Rutland. 
Lewes .... Eastern Division of the county of Sussex (including 

such of the Cinque Ports and their dependencies aa 

are situate in the county of Sussex). 
Lichfield . . County of Stafford (including the city of Lichfield). 
Lincoln .... County of Lincoln (including the city of Lincoln). 
Liverpool . . Hundred of West Derby in Lancashire. 
Llandaff • . Comities of Glamorgan and Monmouth. 
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Mancboster • City of Manchester and hnndred of Salford. 

Newcastle • County of Northumberland (including the towns and 
on-Tyne counties of Newcastle-on-Tyne and Berwick-upon- 

Tweed). 

Northampton County of Bedford and Southern Division of North- 
amptonshire (including the town of North- 
ampton). 

Norwich . • County of Norfolk (including the city of Norwich). 

Nottingham County of Nottingham (including the town of Not- 
tingham). 

Oxford «... Counties of Oxford (including the University of Ox- 
ford), Berks, and Bucks. 

Peterborough Northern Division of Northampton and Counties of 
Huntingdon and Cambridge (including the TJniver^ 
sity of Cambridge), 

Salisbury . , County of Wilts. 

Shrewsbury Counties of Salop and Montgomery. 

St. Asaph . . Counties of Flint, Denbigh, and Merioneth. 

Taunton . • Western Divison of the county of Somerset. 

Wakefield . . West Riding of the county of York. 

Wells.. .... Eastern Division of the county of Somerset, except 

the present Bath County Court District, and the 
part in Somersetshire of the present Bristol County 
Court Districts 

Winchester County of Hants (including the town of Southampton)-. 

Worcester., County of Worcester (including the city of Wor- 
cester). 

York ••.... North and East Hidings of the county of York (in- 
cluding the city of York andAnesty, and the town 
and county of Kingaton-on-Hull), 



The wills of persons who have been resident in London 
or in other parts of England and Wales, not included in 
the above forty districts, must be proved in the chief 
registry in Doctors' Commons, where ani/ will may be 
proved. 

Executors must take steps to prove their testator's 
will or renounce its execution within a reasonable time 
after his death ; and should they neglect or refuse so to 
do, any person having an interest in the will may, by 
application to the Court of Probate, compel them to 
declare which course they mean to adopt. "When 
several executors have been appointed any one of them 
may prove the will, and the probate when granted may- 
be acted upon by all. The usual course when this happens 
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is, for right to be reserved to the other executors to come 
in and prove should they desire to do so. 

There are two ways of proving a will. In common 
form and in form of law, or solemn form. Probate is 
granted in the former course when the executor appears, 
and propounds the will, i.e,, presents it formally to the 
registrar, in the absence of all other interested persons. 
In the latter, where the parties who would have claims 
upon the property of the deceased had he died intestate, 
are summon^ to show cause why it should not issue. 
A will is indisputable when once proved in solemn' form, 
unless, indeed, one of a subsequent date is afterwards 
discovered. Thus procedure may be instituted, notwith- 
standing that the will has formerly been proved in com- 
mon form ; if commenced within thirty years after the 
date of its execution, either voluntarily by the executor 
or by order of the court made upon him at the applica- 
tion of interested parties. As a knowledge of the law 
of inheritance is required to know what relatives' rights 
are destroyed or lessened by a will, an unprofessional 
executor ought not to attempt to prove one in form of 
law. There is no such diflSculty attending the proof of a 
will in common form, I therefore will give you a sketch 
of the proceedings necessary to obtain probate. Appli- 
cation for probate at the chief registry can only be made 
by a proctor, attorney, or solicitor ; therefore I may leave 
that out of the question. 

"When a will is to be propounded at a district registry, 
the executor should go prepared with an* affidavit drawn 
up in the following form, and attached to the will :— 
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In Her MajeBtjfB Court of Probate, 
The District Megistr^ 

In Hie goods of A B, of deceaaecL 

Insert fhe /, C D, of , in tJie cotmtvqf , make 

names, residen- oath and aay, that I believe the papkr writing hereto 

PSdoSl^tS ««»^«f ?«^ '»««-fcd 6y , to eoi^m ih^ tnu> amd 

«xecator8inaking original last mill and testament {or last foiU and testa- 

thc oath. ment \oith codicils) of A "B, lots of , in the 

county of , deceased, that lam the sole executor 

Each testa- (^'* ^^^^ ^f '^^ executors) therein named, and ^ueb I 
mentary paper to will fcMfully administer the personal estate and effects 
^® "^1^^^ ^y of Uie said testator (or testatrix) by paying his (oi • her) 
Sidlw^Etep^^i^^^ "'^^ '^ %acte« contained in his {or her) will {or 
administering the t^'i^^ and codicils) so far cu the same shall thereto extend 
oatli. and the law bind me ; and HiaA I will exhibit an inven- 

tory, and render an accm/ml of my execuUrrMp when- 
ever required by law so to do; that the testator {or 

Insert place Qftestatrix) died ai , in the couniy of , 

death, or set forth on the day of , one thousand eigTU 

the reason why hundred and , and that he {or she) had ai the 

be filuSSiS?"*^ ^*''** ^f ^** (^ ^) ^^^t ® fixed place of a^ode eU 

f urithin the district of , emd that the 

whole of the personal estate and effects of the said testator 
{or testatrix) does not amount in value to the sum of 

• , pounds, to the best of my Jawwledge, inform." 

ation, and belief. 



The executor swears or aflSrms to this affidavit before 
the district registrar, as also to the following, required 
for transmission to the Commissiouers of Inland 
^Revenue : — 
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In Her Majesties Court of Frobate, 
The District Registry 

In the goods of A B, deceased. 

The day of , 18- 

Insert the ^* ^ ^* ^/ » *^ *'*^ ^^'^^y ^f 



names, residen- make oath that I am one of the executors 

ces, and titles or namied in ike last will and testament [inseH codicils if 

the affidavit. ^ (ftoier), \vMMvng trade or profession'], deceased, 

Tlia^ the said deceased died on <w' about the day 

of , in the year of our Lord one thousand eight 

1 rfcth 1 hundred and , at , and that the said 

of ^death, or ^et deceased at the time of his {or her) death, had a fixed 

forth the reason place of abode witliin the district of to wit, a£ 

why the same aforesaid^ and that the personal estate and 

nishedi ^* ^^^' effects of the said deceased which he any way died 

posseted of oj* entitled to, and for or in reject of which 

aprohdUe of the said will {or will and codicils) is to he 

granted, exclusive of what the said deceased may have 

been possessed of or entitled to as a trustee for any other 

If any lease- -P^*^^ or persons and not beneficially 

holds, insert and without deducting anything on account of the debts 

claaso No. 1 due and ovnng from the said deceased, are under the 

hereon endorsed. ^^^ ^ pownds, to thebest qf my knowledge, 

information, and belief. 

IfnoIeaseholdSy 
insert clause Ko. 
2» hereon en- 
dorsed. 



Form of Leasehold Clause, No. 1. 



"Including the leasehold estate or estates for years of the said 
deceased, whether absolute or determinable on a life orHves." 



Form ofLeaacakold CUmse, No. 2. 



tt 



And — lastly make oath that the said deceased was not pos« 
sessed of or entitled to any leasehold estate or estates for years, 
wliether absolute or determinable on a life or lives, to the best of my 
knowledge, information, and belief." 
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The will and affidavit are then leflb with the district 
registrar, who maj require explanations touching anj 
erasures, interlineations, wafer marks, tears, <fcc. upon the 
will, which make it appear to him that something may 
have been added to or taken from it. He may also 
require the attesting witnesses to make an affidavit that 
the will was properly executed, should it contain no attes- 
tation clause, or if they be dead, obtain such proof from 
other persons. 

Should probate be for the first time applied for 
after the lapse of three years from the deatn of the 
deceased, the reason of such delay must be certified to the 
registrar by certificate signed by the party making it, and 
if this is not satisfactory, the registrar may require the 
facts mentioned in it to be confirmed upon oath or solemn 
affirmation. 

Immediately upon receiving application for probate the 
district registrar sends notice of the fact to the principal 
registry, because application may have been made there 
also by some other executor or party claiming to be 
such. 

The grant of probate may be suspended by entering a 
caveat, which is a paper signed by, or on behalf of, a party 
interested, that no proof of the will is to be permitted 
without notice to him. Should this caveat be entered in 
London at the principal registry, notice of it is sent 
to the re^stry in the country ; should it be entered in 
the district registry, notice is sent from thence to 
London. 

A caveat remains in force for six months, and may be 
renewed. "When entered, and the will propounded, the 
registrar calls upon the person disputing the executor's 
right to probate to show cause why it should not be 
granted. Should he not attempt to do so, the proof is 
allowed ; but should he appear and oppose, the juris- 
diction of the district registry is at an end, and the 
will must be proved in form of law before the Probate 
Court. 

No caveat being entered, or proceeded with, and the 
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district registrar being satisfied that the will has been 
executed according to law, probate issues in the following 
form :— 



In lEer Majesty* s CouH ofFrdbate. 



Be it Jmovm, tliat on ike day of , 

18 — , the last will and testament {mentioning codicils if 

any), hereunto annexed, o/" A B, of , deceased, 

who died on or about the day of , 18 — , at 

, and who at the time of his {or her) death had a 

Jixed place of abode at , within the district of , 

aoas proved, and registered in the said district registi'y 

of , altcuJied to Her Majesty's Court of Probate, and 

t/icU the administraiion of all aaid singular tJie personal 
estate and ^ects of the said deceased was granted by the 
afwesaid court to CD {naming executor ot* executors, 
their abode, trade, and profession), 
named in the said wiU, having been first swwn rcell and 
faithfully to administei* the same, by paying the just 
dthts oj tlie deceased, atid the legacies contained in his 
{oi* her) will {or will and codicUs), so far as thereunto 
bound by law, and to exhibit a true and perfect inven- 
tory of all and singular the said estate and ^ects, and 
to render a just and true account thereof whenever 
required by law so to do. 



To this is attached a verbatim copy of the will, the 
original remaining in the custody of the law. 

Upon the executor's oath are affixed the stamps for the 
grant of probate, the requisite value of which you will 
find set out in the table of fees at the end of this chapter. 
These are paid to the court. 



818 



SZXCUT0B8 AKD ADMINISTRATORS. 



Upon the probate is attached tlie ad valorefn stamp, the 
dutj on which is as follows : — 



Above i^20 and 
100 
200 
300 
450 
600 
800 
1000 
1500 
2000 
8000 
4000 
^000 
6000 
7000 
8000 
9000 
10000 
12000 
14000 
16000 
18000 



£. 

underj^lOO 

200 2 

800 5 

400 8 

600 11 

800 15 

1000 22 

1500 30 

2000 40 

8000 50 

4000 •,• 60 

6000 80 

6000 100 

7000 120 

8000 150 

9000 160 

10000 180 

12000 200 

14000 220 

16000 250 

18000 280 

20000 810 



if 
ft 
ft 
tt 
tt 
ft 
tt 
ft 
tt 
tt 
tt 
ft 
tt 
tt 
tt 

rt 
tt 
tt 
ft 
tt 
$» 



8. d. 

10 

















(> 





o 









a 











Probate of the will of any common seaman, marine, or 
soldier who shall be slain, or die in the service of the 
crown, is exempt from all stamp duty. 

Probate may be renounced as follows :— 



In Her 
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In Her MajeHy's Churt of Probate, 
The District Begisiry 

Whereas A B, l<ae of , deceoded, died on the 

day of , one thousand eight hundred 



and , at , and had at the tinie of his 

death a fixed place of abode at , within the 

district of . 

And whereas he made and duly executed his tost will 

and testament, hearing date the day of , 

If there are co. o»€ liwusamd eigfit hundred end 

dtcils, their dates 
should be also 

and thereof appointed me the sole executor {or ont of 

"Executor and the executors thereof). 

^siduary Lega- Now I the said CJ> do hereby declaim, that I have 

as^the case may "^* intermeddled in the personal estate and effects of the 

be). 9aid deceased, and wiUnol Ivereafter intermeddle therein 

with intent to defraud creditors; and I do hereby 

expressly renounce aU my right and title to the probate 

and execution of the said wUl (and codicils if any), 

"1^7" ot" am** And I hereby appoint , of , to file or 

proctor. soUcitor, cause to be filed this renwnciation for , in the 

or attorney. ^^^ district repistry of , attached to Her Ma- 
jesty s Court of Probate, 

In witness whei*eof I have hereunto set my hand and 

seal, this day of , one thousand eiglU 

hundred and -^— 

Signed, sealed, and delivered by ilve said C "D, 
in the presence of E F and G H. 



Probate, when, granted may be revoked in three 
ways — 

1. By the failure of the executor to prove the will ia 
solemn form upon attempting, or being required to do so» 

2. If it has been obtained by fraud. 

8. By the discovery of a later will than that proved. 
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Where the personal property of the deceased is under 
£200 and the real property is under £300, the judge of 
the County Court having jurisdiction in the place where 
the deceased had at the time of his death a fixed place of 
abode, may revoke the probate, but in other cases applica- 
tion must be made to the court in London. 

I now call your attention to the office of an. admin- 
istratoTj who, as I have already said, is a person appointed 
by law to administer the estate and effects of such as die 
intestate. I will divide my subject as follows : — 

I. Who is entitled to become an Administrator, 

II. Mow Administration is granted, 

III. Mow it may he revoked and renounced. 



I. Who is entitled to becohe an Adminis- 

TBATOB. 

A widower has an exclusive right to administer the 
estate and effects of his deceased wife ; likewise a widow, 
unless by her marriage settlement she is deprived of all 
interest in her husband's property — is a lunatic — has 
left her home, and is living in adultery — will be appointed 
administratrix to her late husband's estate. 

Other relatives stand in the following order : — 

1. Sons and daughters. 

2. Grandsons and grand-daughters. 

3. Great-grandsons and great-grand-daughters. 

4. Father. 
6. Mother. 

6. Brothers and sisters. 

7. Grandfathers and grandmothers. 

8. Nephews and nieces. 

9. Great-nephews and nieces, cousius-german, great- 
uncles, great-aunts, great-grandfather's father, and so on, 
according to the proximity of kindred, all who are in 
the same degree being equally entitled. 

Half-blood relations claim next to those of the whole 
blood in the same degree. . 
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Where there are several relatives equally entitled to 
administratioD, the court will be guided in its appointment 
by the wishes of the majority. 

Elder sons are generally preferred to younger sons, 
and males to females. 

If no relative of the deceased applies to be appointed 
administrator, any creditor upon his estate may summon 
the persons entitled to fill the office before the Court 
of Probate, which will require them to accept or decline 
it. Should they take the latter course, the creditor may 
be appointed, or if no creditor appear, the court, in its 
discretion, may nominate any competent person. 

II. How AdMINISTHATION is GEANTEP. 

There are three sorts of administration granted by the 
Court of Probate. 

1. Administration to an Intestate, 

2. Administration with the Will annexed, 

3. Administration de bonis non administratis, 

1. Administration to an Intestate, — The person en- 
titled to become and proposed to be administrator, 
attends at the principal or district registry, fourteen 
clear days after the decease of the intestate, with an 
affidavit in the following form : — 



In Her 
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In Her Majesty* 8 Court of Probate, 

The District Registry 

In ike goods of A B, deceased. 

Insert the J» C D, of 
names, residen- 
ces, & titles or 
professions of the 

parties applying: _ , _ , * -ir^ , 

for adminiatra. make ocUh and say, thtU A B, uAi 

tion. of , deceased, died a bacJielor vntkotU vnfe, son, 

Here state the 
manner in which 

tikg a^ prior right *^'^» ^'"'^ intestate, and that I am the lawfvZ graivdm. 
are cleared off. arnd one of the next of him, of the said deceased. 

Here state the 

^padtyin which ^^^ ^^^^ j will faithfttUy administer the personal estaU 

for ^adminis^a^ ^''^^ effects of the said deceased by paying his just debts, 

tion. and distributing the residue of his estate accordimg to the 

law ; that I vnU exhibit an inventory, and render an 

accotmt of my administration whenevei* required by lav: 

Insert place of *® ^^ ^^» ^^ ^ *"**^ deceased died <U , on ih. 

death, or set forth day qf , one thousand eight hundred 

the reason why and ; that at the tim^ of his death he had a 

bi*fi!SiS^"°*'^*^ i)?ac« of abode at , within the district of 

, and that the whole of the personal estate and 

effects qfihe said deceased does not amownt in value to 

the sum of pov/nds, to the best of my knowledge, 

information, and belief. 



In addition to this, the registrar may require proof 
upon oathj as to the identity of the deceased, and of the 
party applying for administration; and should three 
years have elapsed between the death of the intestate 
and the application, the reason of such delay must be 
certified. 

The proposed administrator then makes oath to the 
value ol the deceased's personal estate in the following 
form : — 
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In Her Majesty's Court of Probate. 

Tlie District Registry 

In the goods of A B, deceased, 

Tlve day of > 18—. 

Insert the ^ C D, of , the 'party applying for letter's of 

names, residen- administration of the personal estate and effects of the 

ces, & titles or j^tid A B, late of , deceased, make oath and say 

p^ons^^aking ^ follows : that the said deceased died on or about the 
the affidavit. — — . day of , one thousand eight hu/ndred 

Insert the place ^^ > ^ f ^^'^ ^ '^ **"*^ of his death 

of death, or set liad a fixed place of abode within the district of 

'ojth toe reason ^ wit, at , and that the personal estate amd 

caimot ^e ^far^ ^ff^^^ ^f ^^ ***^ deceased which he any way died pos- 
nished. seased of or entitled to, and for or in respect of which 
letters of administration are to be granted^ exdusive of 
what tlie said deceased may have been possessed of or 
entitled to as a tj'usteejbr any otlver person or persons 
If any lease- and not ben^cially 
cU^ No f^^ ^"^ without deducting on account 

of the debts due and owing from the deceased, are wider 
Ae value of potmds, to the best of my know- 
ledge, inform^ion, and bdief. 
If no leaseholds, 
insert clause 
No. 2. 



Form of Leasehold Clause, No. 1. 

" Includiog the leasehold estate or estates for years of the said 
deceased; whether absolute or determinable on a life or lives. " 

Form of Leasehold Clause, No. 2. 

" And I lastly make oath that the said deceased was not possessed 
of or entitled to any leasehold estate or estates for years, whether 
absolute or determinable on a life or lives, to the best of my know> 
ledge, infer mation^ and belief." 



T 2 
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The applicant for admiuistration next has to enter 
into a bond, to which he must obtain a respectable 
surety or sureties, and by which he agrees to forfeit 
double the amount under which the estate and effects 
of the intestate have been sworn, if he shall not duly 
perform the duties of his office. In ordinary cases, 
when the property does not exceed £50, one surety 
is sufficient. 

The stamp upon an administration bond in which the 
penalty is — 

Above £20 and under £100 is 2 6 

„ 100 „ 200 5 

„ 200 „ 400 10 

„ 400 „ 600 15 

„ 600 „ 900 (and above) 1 

Xo stamp is required when the penalty is under £20, 
and bonds given by the widow, child, father, mother, 
brother, or sister of any common seaman, marine, or 
soldier who shall be slain or die in the service of the 
crown, are exempt from duty. 

In all cases where the whole estate and effects of a 
deceased depositor in a savings bank do not exceed dB50, 
no stamp will be required upon his administrator's bond, 
if he produce a certificate from the secretary or other 
officer of the bank, vouching for the fact. 

A caveat may be entered and proceeded with agaiast 
the grant of letters of administration, in the same man- 
ner as in the case of a will. In the absence of oppo- 
sition, when the district registrar has ascertained that 
the application has been made at the principal registry, 
letters of administration in the following form are made 
out and granted : — 
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Extracted by 



In Ser Majesty* s Court of JProbate. 
The District Megistry of 

Be it known, that on the day of , 18 — , 

liters of adminiatration of aU and singular the personal 
estate and effects of A B, late of — — , deceased, who 

died on or about , 18 — , intestate, and had at 

the time^qfhis death a fixed place of abode at —, 

within the said district of , were (/ranted hy 

Her Majesty's Court of Probate to C D, of , tJie 

widow {as the case may bi) of the said intestate, she 
having been first sworn well and faithfully to admi^ 
nister the same, by paying his just dd>ta, and distribut- 
ing the residue of his pei'sonal estate and ^ects according 
to law, and to exhibit a true and petfect inventory of 
all and singular the said estate and ^ects, and ta 
render a just and true account thereof , whenever required 
by law so to do. 

Signed E F, 

Disti'ict Registrar. 
[l.s.] 



Sworn under £ , and that the intestate died on or abotU the- 

day of , 18 — . 



2. Administration with the Will annexed, — Should it 
happen that no executors are appointed to a will, or that, 
being named, they have died in the lifetime of the 
testator, or all decline, or are unable to act at his death, 
administration is granted to the testator's next of kin, 
to a creditor, or other person (as in the case of an 
intestate), with the mil annexed. 
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m 

Application for this species of administration is made 
in the same manner, and granted upon the same con- 
ditions as in the case of an intestacy. The oaths to be 
taken, which the applicant must provide written fairly 
upon paper as before, are as follows : — 

Oath for Administrators mih the Will annexed. 

In Her Majesty* s Court of JProhate, 
The District Registry 

In the goods q/* A B, deceased^ 

Insert the ^ (^^ ^'e) 
names, residen- 
ces, & titles or 
professions of the 
persons making 

Each testa- ""^^"^ ^^^ "'^^ ^^y* ^^^ ^ hdieve the paper 

mentary paper to writing hereto annexed and marked by me, to contain the 

be marked by ^^.^^ and original last will and testament {and codicils) 

each party sworn, y ^ ^ x deceased ; 

and by the person 'v -^ ^j »j » 

administering the 
-oath. 

Here state the that (Oie executor tJierein named is dead without having 
manner in which ^c^gjj probate thereof, that Z, tJie only son of A. 3, is 
all persons hav- ^ ^ ^^ 
ing a prior right ' '' 

are cleared off. ^t ^ / *• 

that {lam 

cap^' Viif which <A. residuary Ugat^ in ^j;^^' f^^^^.^^^ff {{ff/ 

the parties apply motJier, <fcc., of the deceased), and that J wtli faithfully 

for administra- admi/nister the personal estate and effects of the said 

tion, with the wiU ^^^sed according to the tenor of his will {and codicils) 

annexe . ^ paying his just debts, and the legacies contained in 

his wiU {and codicils), and distributing the residue of 

his estate according to law; that I will exhibit an 

vmentory and render an account of my administration 

whenever* required by law so to do ; that the testator 

Insert place of died at , on the day of , one 

death, or s^t thousand eight hundred and ; that the said 

forth the reason testator at the time of his death had a fixed place of 

^no?* be X! «*<>^ «^ ' ^^^^'^ ^^ ^^^^^ ^^ ' '^"'^ 

nished. ' that the whole of the personal estate and effects of the 

said testator does not amovmt in value to the sum of 
pounds, to the best of my knowledge, infor- 
mation, and belief 
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In Her Majesty* 8 Court ofFrohaie, 

The District Registry 

In ilie goods qfAB, deceased. 

The day of , 18—. 

Insert the I {o^ w«, tkc.) the party applying for letters of admi' 
names, residen- nisiration, with the will (anid codicil^ annexed, of the 
ces, and titles or ^^,.^^0^2 gg^a^ g^^ ^^^g ^f A B, late of , de- 

^8or?s°°making cecw^d, maJce oath, that the said deceased died on or 

the affidavit. aJlxyui ike day of , one thousand eight 

Insert the place hundred and , at , and that the said deceased 

of death, or set at the time of his death had a fixed place of abode 

SJ? S! ""t^J^o ^ihin the district of , to wU, at afore- 

wny tne same •, ■,, ■,■' , •//*• f t • •* 

cannot be far- said, and that the persona* estate and effects of the said 

niahed. deceased which he any way died possessed of or entitled 
to, and for or in respect of which letters of administror 
tion with the said will {and codicils) annexed are to he 
granted, exclusive <f what the said deceased may have 
been possessed of or entitled to as a trustee fw any other 
If any lease- person or persons and not beneficially 
i^oldBt insert and without deducting anything on accov/nt of the debts 
clause ^o. 1. ^^^ ^^ omng from the said deceased, are under the 
valu£ of , to the best of my knowledge, inform- 
ation, and bdief. 

If no leaseholds, 
insert clause 
No. 2. 



Form of Leasehold Clause, No. 1. 

" Including the leasehold estate or estates for years of the said 
deceased, whether absolate or determinable on a life or lives." 

Foi'm of Leasehold ClaViSe, No. 2. 

''And I lastly make oath, that the said deceased was not possessed 
of or entitled to any leasehold estate or estates for years, whether 
absolute or determinable on a life or lives, to the best of my know- 
ledge, information, and belief." 
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The letters of administration with the will annexed, 
are in the following form : — 



In Her Majesty* 9 Court of Frohate. 

The District Registry of 

Be it hnown, (hat A B, late of , in the cowdy 

of , deceaaedf teho died on or aJbovt the 

day of , 18 — , and who at the time of his death 

had a fixed abode at , within the district of 

f made and duZy executed his last tpill and 
testament {and codicils), and did t^ierein name . . . 
And be it fwther knoion, that on the day of 

, 18 — , letters of ^Administration with the said 
will (and codicils) annexed, of all and singvlar the 
personal estate and iffects of the said deceased were 
granted by Her Majesty's Court of Probate to C D, tlie 
lawful son [here insert the (Procter in which the grant 
is taken] oj the said A B, Ae having previously been 
sworn well and faithfully to administer die same accord- 
ing to the tenor of the said will (and codicils), to pay the 
just debts of the deceased, and to exhibit a true and per- 
fect inventoi'y of all and singular the said personal estate 
and ^ects, and to render a just and true account 
tliereof whenever I'equired by law so to do. 

Signed E F, 

District Registrar, 

[L.8.] 

Extracted by 

Swoni under £ , and that the testator died on or about the 

day of , 18 — . 



EXECUTOBS AND ADMTNISTBJlTOBS. 



329 



The following stamp duties are payable upon letters 
of administration : — 



Lbov 


£20 and under 50 . . . . 




50 




100 .... 




20 




100 .... 




100 




200 .... 




200 




800 . . . . 




300 




400 . . . . 




450 




600 . . . . 




600 




800 .... 




800 




1000 .... 




1000 




1500 .... 




1500 




2000 . . . . 




2000 




3000 . . . . 




3000 




4000 . . . . 




4000 




5000 . . . . 


« . - 


5000 




6000 .... 




6000 




7000 . . . . 




7000 




8000 .... 




8000 




9000 .... 




9000 




10000 . . . . 




10000 




12000 . . . . 




12000 




14000 .... 




14000 




16000 . . . . 




16000 




18000 . . . . 




18000 




20000 .... 



With Will Without 

annexed. Will. 

£. 8. d. £, 8. d, 

10 

10 

10 

2 8 

5 8 

8 11 

11 15 

15 22 

22 30 

30 45 

40 60 

50 75 

60 90 

80 120 

100 150 

120 180 

140 210 

160 240 

180 270 

200 300 

220 330 

250 375 

280 420 

310 465 



Letters of administration of the effects of any common 
seaman, marine, or soldier, who shall be slain or die in 
the service of the crown, are exempt from stamp duty. 

Letters of administration to an intestate, or with the 
will annexed, may be renounced in the following form, 
which must be filed in the registry from which they 
were issued : — 



In Ker 
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In Her Majesty* 8 Court of Probate, 
The District Begistry of 

Whereas A B, late of , deceased, died on the 

flay of , one thousand eight htMidred 



Intestate, a and , <rf , and had ai the time of his 

bachelor, or wi- cleath a fixed place of abode at , within the 

dower, or as the , . ._. - ^^ 

case may be. ^^^^^'^^J «/ 

" I, C D, of And wfiereas 

am his natural yow I, the said CD, do hereby declare, that I have 
^wful chtid, and ^Q^ intermeddled in the personal estate and effects of the 
idn/° or ^ the said deceased, and do hereby renownce all my right and 
caserajiybe. title to the letters of administration of the personal 

Add, in cases estate and (rffects of the said deceased. 
where a proctor, 
solicitor, or attor- 
ney appears for 
the person re- 
noandng, and I 
hereby appoint 
E Ft of my 

proctor, solicitor, 
or attorney! to 
file or cause this 
renunciation to 
be filed for me in 
the said District 
Resristnr 
attached to Her In witness whereof I have Jiereunto set my hetnd and 

Majesty's Court agaZ, this day of , one thousand eight 

of Probate. hundred a/nd . 



3. Administration de bonis non administratis. — The tes- 
tator's will having been proved, and a portion of his estate 
remaining undisposed of, should no person be in existence 
who is entitled to act as executor, the Court of Probate 
will grant letters of administration de bonis non adminis* 
tratis, of goods not already administered, in the same 
manner as though the testator had died intestate. The 
administrator thus appointed must, of course, follow the 
directions contained in the will. 

Letters of administration may be revoked by the Court 
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of Probate or by the County Courts as in the case of 
probates. 

The court fees payable upon the granting of letters of 
administration are set out in the appendix to this 
chapter. 



The powers of an executor and an administrator are 
identical. 

Their duty is to take charge of, and collect, all the 
personal estate of the deceased that was either actually in 
his possession, or to which he was entitled at the time of 
his death, to pay his debts, funeral and testamentary 
expenses (and in tlie case of an administrator the costs of 
taking out administration), then to apply the surplus — 
the one according to the terms of the will, the other 
according to the Statute of Distributions. 

The personal estate of the deceased includes all his 
movable property, such as money, furniture, stock in 
trade, and the debts ascertained to be due to him. These, 
by an executor, must be dealt with as the will directs ; 
by an administrator, be collected, appraised, and sold. 
In doing this they may enter the deceased's house, ex- 
amine and take away his papers, <&c., but must do so in a 
peaceable manner, and if withstood, must not resort to 
violence, but set the law in motion against the wrong- 
doer. Then they have to get in other claims in the nature 
of debts, such as the sums for which the deceased may 
have insured his life ; and should his death have been 
caused by the negligence of any one, they may bring an 
action for damages for the benefit of his family. Por any 
and all of these purposes they may take legal proceedings 
by action, suit, summons, or distress. 

No executor or administrator may become the pur- 
chaser of the goods of the deceased. 

Having collected or realized the estate, their next duty 
is to pay the debts for which it is liable. These do not 
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all stand upon the same footing, some having a priorifcj 
over others, thus, — 

Debts recovered hj the judgment of a court of justice 
bj, or secured bj deed to, the State, stand first, such as 
taxes, penalties on bonds to the Grown, &c. 

Sums not exceeding £5 due to the post-office, sums due 
to the parish by an overseer of the poor, or to a friendly 
society by one of its officers, come next. 

Then judgment debts to private persons, debts due on 
deeds, rent, and, lastly, simple-contract debts, i.e., such as 
are not secured by any of the former modes ; none of 
these can be paid till all the liabilities of a higher nature 
are satisfied. An executor or administrator is answerable 
only to the extent of the assets that come into his hands. 
Tiius, if the total estate of a deceased person amounts to 
£900, and he leaves £1,000 worth of debt, when his 
executors or administrators have paid away the former 
sum in liquidation of the latter, they cannot be sued for 
the balance. 

Supposing, however, that they pay his debts in their 
wrong order, so that, after satisfaction of those of a low 
order, some of a higher remain unliquidated, they are 
personally liable for these, even if they have expended in 
such irregular payment every shilling of the estate. It 
is the nature not the amaunt of a debt that gives it 
priority ; thus a penalty of a shilling and one of £1,000 
created by deed stand in the same rank ; so also with 
simple-contract debts. 

It is no part of an executor's or an administrator's duty 
to divide the estate amongst creditors of an equal degree ; 
he may pay one in full, and leave another unsatisfied. 
If, however, an action is commenced, he cannot after- 
wards pay a creditor in equal degree with the person 
suing, but must retain sufficient to pay the debt sued 
for. 

An executor may pay himself his own debts due from 
the testator before any other creditor of an equal degree. 

The duties of an executor and an administrator now 
diverge. 

The executor must take care that he has discharged all 
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his testator's debts, incladmg such as are payable upon 
the occurrence of a contingency, before he proceeds to 
make over the legacies bequeathed by his will. In order 
to secure himself from loss, and as accurately as possible 
to ascertain the exact amount of such liabilities, his best 
course is to advertise in the newspapers of the districts 
in which the deceased has lived, or carried on his profes- 
sion or business, calling upon all who have claims upon 
his estate to send them in by a certain day. He may 
take his time in gaining this information, for the law does 
not compel him to pay his legacies until a year after the 
testator's death, even although it should be directed 
otherwise in the will. Formerly the real estate of a 
testator or intestate was not liable generally for his debts. 
Now both land and movables may be sold to defray them, 
notwithstanding that in the case of a testator buc1% por- 
tions of his estate may have been specifically bequeathed. 
Legacies must be paid in the following order : — 

1. Articles specifically bequeathed. 

2. Pecuniary legacies, such as are given in discharge of 
some obligation, or for a valuable consideration. 

3. Such as the testator directs should have a priority 
over others. 

4. Other legacies. 

Though it forms no part of an executor's duty to divide 
the debts due from a testator, he should make a rateable 
apportionment of the legacies given hy him, supposing 
the estate not sufficient to pay them all. The rule that 
entitles him to a priority in respect of his own debt^ does 
not give him a right to receive his own legacy to the ex- 
clusion of other legatees. t 

Legacies, whether specific or otherwise, do not become 
the property of the legatees until the executor has as- 
sented to the bequest. 

An annuity given by will commences on the day of the 
testator's death ; but, although he may have directed it to 
be paid quarterly, the executor is not bound to pay it 
until the expiration of the twelvemonth, — ^the time given 
by law to ascertain the amount of debt to which the 
estate is liable. 
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At the expiration of this time, interest at the rate of 
4, 6, or 6 per cent., accordiog to circumstances, may be 
claimed from the executor upon unpaid legacies, after 
demand made. 

Money legacies bequeathed to infants or lunatics 
should be paid into the Court of Chancery to their ac- 
count, and the court will sometimes order that the entire 
sum, or a competent part of it, be paid to those in charge 
of such infants or lunatics for their proper maintenance. 

Legacies due to persons who are abroad, or whose 
abode being in this country cannot be found, should also 
be paid into court. 

Ltegacies given to married women "^br their sole and 
separate use^' may be paid to them, and their receipt will 
exonerate the executor ; but if bequeathed without such 
direction, then the husband is entitled to receive the 
legacies, and his acknowledgment will be the only 
binding discharge. 

Legacies giveu upon a condition are only payable on 
the fulfilment of such condition ; but all illegal and im- 
moral conditions, or such as absolutely restrict marriage 
or trade, are void. If a sum of money be bequeathed to 
a person "as executor'* of the will, he will not be entitled 
to receive it if he does not act in that capacity. 

When a legacy equalling the amount of his claim, is 
left to a creditor, he will not (unless a contrary intention 
can be gathered from the terms of the will) be entitled 
to both debt and legacy ; it being considered that the 
latter was given in satisfaction of the former. So like- 
wise with regard to obligations under marriage settle- 
ments. 

When chattels are bequeathed to a person for life, or 
for some lesser time, as during widowhood, untU A shall 
come of age, &c., and then to another, it is the duty of 
the executor to take an inventory of such chattels 
acknowledged to be correct by the legatee. 

If a legacy be left by a testator to any one (other than 
his child or descendant) who dies during his lifetime, — 
in the absence of any direction contained in the will to 
the contrary, it will lapse, *. e,, fall into the residuary 
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estate, which is that portion of the assets of the deceased 
which remains after full payment of his debts, and is not 
bequeathed by his will. If the will contain no direction 
how this is to be applied, the deceased is held to hare 
died intestate as far as it is concerned, and it is divided 
amongst his next of kin by his administrator. 

Executors are frequently appointed trustees as well, 
and in this capacity are under the control of the Court 
of Chancery, which has power to remove them, and 
appoint others in their place. They may be sued at law 
for legacies, <&c., as executors ; but if guilty of a breach 
of trust, a remedy must be sought in a Court of Equity. 

The following is a list of the legacy duties payable 
under the Stamp Act now in force, and applicable to this 
subject : — 

Uegaoy of the value of £20 or upwards given or devolv- 
ing to any child of the deceased or any descendant of 
a child, or to the father or mother, or any lineal an- 
cestor of the deceased, a duty on the amount or value 
thereof of £1 per cent. 

Ditto given to a brother or sister of the deceased, or 
any descendant of a brother or sister, a duty on the 
amount or value thereof of £3 per cent. 

Ditto given to a brother or sister of the father or mother 
of the deceased, or any descendant of a brother or 
sister of the father or mother of the deceased, a duty 
on the amount or value thereof of. £5 per cent. 

Ditto given to a brother or sister of a grandfather or 
grandmother of the deceased or any descendant of a 
brother or sister of the grandfather or grandmother of 
the deceased, a duty on the amount or value thereof 
of £6 per cent. 

Ditto given to any person in any other degree of col- 
lateral consanguinity to the deceased, or any stranger 
in blood £10 per cent. 



Annuities are regarded as legacies, and the duty must 
be paid upon them at their present value, calculated 
according to certain tables appended to the Act 36 Geo. 
III. c. 52. 

Legacies under the value of £20 only require a receipt 
stamp. 
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Legacies and residues, or shares of residues, devolving 
to the husband or wife of the deceased, or to anj of 
the rojal family, are exempted from dutj, as are also 
legacies consisting of books, prints, pictures, statues, 
gems, coins, medals, specimens of natural history, or 
other specific articles, which shall be given or bequeathed 
to or in trust for any body corporate, whether aggregate 
or sole, or to the society of Serjeants' Inn, or any of the 
Inns of Court or Chancery, or any endowed school, in 
order to be kept preserved by such body corporate, 
society, or school, and not for the purposes of sale. 

I now return to the duties of an administrator. 

Having realized the intestate's estate and paid his 
debts, he has to divide the surplus according to the 
Statute of Distributions.* Thus : — 



If the intestate die leaving wife His pergonal representatives take 
and child, or children. as follows : — One-third to wife, 

rest to child or children, and if 
children are dead, then to their 
representatives (that is, their 
lineal descendants), except sach 
child or children not heirs at 
law, who had estate by settle- 
ment in his lifetime, equal to 
other shares. 

Wife only. Half to wife, rest to next of kin 

in equal degrees to intestate, 
or their legal representatives. 

No wife or child. All to next of kin and to the legal 

representatives. 

Child, children, or representative All to him, her, or them, 
of them. 

Children by two wives. Equally to all. 

If no child, children, or repre- All to next of kin in equal de- 

sentatives of them. grees to intestate. 

Child and grandchild. Half to child, half to grandchild, 

who takes by representation. 

Husband. Whole to him. 

Father and brother, or sister. Whole to father. 

Mother and brother, or sister. Whole to them equally. 



22 & 28 Car, II. c. 10 ; 29 Car. II. c. 33. 
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Wife, mother, brother, sisters, 

and nieces. 
Wife, mother, nephews, and 

nieces. 

Wife, brothers, or sisters and 
mother. 

Mother only. 

Wife and mother. 

Brother or sister of whole blood, 
and brother or sister of half 
blood. 

Posthumous brother or sister, 
and mother. 

Posthumous brother or sister, 
and brother or sister bom in 
lifetime of father. 

Father's father and mother's 
mother. 

Uncle or aunt's children, and 
brother or sister's grand- 
children. 

Grandmother, uncle, or aunt. 

Two aunts, nephew, and niece. 

Uncle and deceased uncle's 
child. 

Uncle by mother's side, and de- 
ceased uncle or aunt's child. 

Nephew by brother and nephew 
by half-sister. 

Brother or sister's nephew or 
nieces. 

Nephew by deceased brother, 
and nephews and nieces by 
deceased sister. 

Brother and grandfather. 
Brother's grandson, and brother 
or sister s daughter. 

Brother and two aunts. 

Brother and wife. 

Mother and brother. 

Wife, mother, and deceased 
brother (or sister). 



Half to wife, residue to mother, 

brother, sisters, and nieces. 
Two fourths to wife, one fourth 

to mother, and other fourth to 

nephews and nieces. 
Half to wife (under statute of Car. 

II.) half to brothers, or sisters, 

and mother. 
The whole (it being then out of 

the statute of 1 Jac. II. c. 17). 
Half to wife, half to mother. 
Equally to both. 



Equally to both. 
Equally to both. 



Equally to both. 
Equally to all. 



All to grandmother. 
Equally to all. 
All to uncle. 

All to uncle. 

Equally per capita. 

Where nephews and nieces tak- 
ing per stirpes and not per 
capita. 

Each in equal shares per capita, 
and not per stirpes. 

Whole to brother. 
To daughter. 

To brother. 

Half to brother, half to wife. 

Equally. 

Half to wife, one fourth to 
mother, and a fourth per 
stirpes to deceased brother or 
sister's children. 



Z 
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Wlh, brother, or nsier and Half to wife, one fourtii to 
chttdren of a deoeaaed brother brother or sister per capita, 
or Biater. one foorth to deceased brother 

or sister's children per stirpes. 
Brother or fflster, and children Half to brother or sister per 
of deoeaaed brother or fldster. capita, half to children of de- 

ceased brother or sister's chil- 
dren per stirpes. 
Grand&iher and brother. All to brother. 



The two branches of our present subject now join 
again, for the liabilities of executors and administrators 
are similar. 

It is a general maxim of our law that all personal 
actions die with the person : there are some exceptions 
to this rule, only one of which I need mention in this 
place. Persons whose real or personal property has 
been injured by the deceased within six months of his 
death, may sue his executor or administrator for damages 
within six months afterwards. Thus, the representatives 
of a deceased incumbent may be sued for dilapidations 
to the parsonage-house or glebe. 

As executors and administrators, their liability is 
limited to the amount of assets that come into their 
hands ; but they are personally responsible for all agree- 
ments that they may enter into in the discharge of their 
duties. So, if an executor carries on the trade of the 
testator, under a direction contained in his will, he is 
personally responsible for the contracts necessary for so 
conducting it. If an administrator brings or defends 
an action, he. is liable for the costs ; and so on. But 
executors and administrators are entitled to be allowed 
for all reasonable expenses incurred in the execution of 
their office ; they may not charge for personal trouble 
or loss of time. 

Should an executor or administrator have misused, or 
lost the testator's property, or a part of it, he is liable 
to make good the damage ; but though two or more 
executors or administrators are in the eye of the law 
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considered as one person, still he alone who is guilty of 
the negligence or wrong is answerable for it, unless his 
co-executors or co-administrators have joined in the act 
or enabled him to commit it. 

Should an executor or administrator have a demand 
upon the testator's estate, he can pay himself. 



^J^^!P€^ 
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APPENDIX. 



List of Fees to he taken in the District Megistries oftlie 
Court of Frolate in J^on-Contentiotcs Business, 



PROBATES OB LETTEBS OF ADMINISTBATION WITH WILL ANNEXED. 



In every probate when the personal estate is sworn to be £ 
under £100, or any sum less than £100 

For every probate when the personal estate is of the 
value of £100 and under £4,000, or any sum less than 
£4,000, a fee of la. 6d. in the pound on the amount of 
stamp duty payable on such probate. 

For every probate when the personal estate is of the 
value of £4,000 and upwards, the following fees : — 

If the personal estate is sworn to be under the value of, — 



s. 
1 





£. 8. 


cl 




£. 8. 


d. 


£5,000 .. 


4 16 





£80,000 .. 


16 17 


6 


6,000 .. 


5 





90,000 .. 


18 15 





7,000 .. 


6 5 





100,000 .. 


20 12 


6 


8,000 .. 


6 10 





120,000 .. 


21 11 


3 


9,000 .. 


5 16 





140,000 .. 


23 8 


9 


10,000 .. 


6 





160,000 .. 


25 6 


3 


12,000 .. 


6 6 





180,000 .. 


27 3 


9 


14,000 .. 


6 10 





200,000 .. 


29 1 


3 


16,000 .. 


6 17 


6 


260,000 .. 


30 18 


9 


18,000 .. 


7 6 





300,000 .. 


35 12 


6 


20,000 .. 


7 12 


6 


360,000 .. 


40 6 


3 


26,000 .. 


8 2 


6 


400,000 .. 


41 17 


6 


30,000 .. 


8 16 





600,000 .. 


43 8 


9 


35,000 .. 


9 7 


6 


600,000 .. 


46 6 


3 


40,000 .. 


10 6 


3 


700,000 .. 


49 13 


9 


45,000 .. 


11 6 





800,000 .. 


62 16 


3 


60,000 .. 


12 3 


9 


900,000 .. 


55 18 


9 


60,000 .. 


13 2 


6 


1,000,000 .. 


69 1 


3 


70,000 .. 


15 


10 


Above 1,000,000 .. 


62 3 


9 



d, 
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For registering and collecting wills of three folios of £. s. d. 
ninety words each or under 4 6 

If above three folios of ninety words each, per folio .... 1 6 

In cases of a grant for Queen's pay or prize-money (the 
effects being under £100) without reference to the 
length of the will 4 6 

"For engrossing and collating a will for a double, or dupli- 
cate, or triplicate, or cessat probate, if the will is four 
folios of ninety words each, or under, including parch- 
ment 6 

If above four folios of ninety words each (including 

parchment), per folio 1 6 

For every double or cessat probate, when the personal 
estate is under £450 or any smaller sum, the same 
fee as on the first probate. 

For every double or cessat probate, when the personal 

estate is of the value of £450, or upwards 12 6 

For every duplicate and triplicate probate when the per- 
sonal estate is under £450, or any smaller sum, the 
same fee as on the first probate. 

For every duplicate and triplicate probate, when the 

personal estate is of the value of £450, or upwards . . 12 6 

For engrossing, exemplifying, and collating a will of four 
folios of ninety words each, or under, including parch- 
ment 6 

If above four folios of ninety words each, per folio, in- 

cbiding parchment 1 6 

For exemplification of probate 1 1 0^' 



LETTER3 OP ADMIXISTBATION, 



For every grant of letters of administration when the 
personal estate is sworn to be under £100, or any less 
sum than ;glOO, a fee of 1 

For every grant of letters of administration when the 
personal estate is of the value of £100 and under 
£2,000, or any sum less that £2,000, a fee of 1«. Qd. in 
the pound on the amount of stamp duty payable on 
such letters of administration. 

For every grant of letters of administration when the 
personal estate is of the value of £2,000 and upwards, 
the following fees : — 
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If the penozuJ estate U sworn to be under the valae o^ 





£. ». 


d. 




dL J. 


d. 


£8,000 .. 


4 18 


9 


£70,000 .. 


20 12 


6 


4,000 .. 


4 17 


6 


80,000 .. 


23 9 


9 


5,000 .. 


5 5 





90,000 .. 


26 5 





6,000 .. 


5 12 


6 


100,000 .. 


29 1 


3 


7,000 .. 


6 





120,000 .. 


80 9 


6 


8,000 .. 


6 7 


6 


140,000 .. 


83 5 


9 


9,000 .. 


6 15 





160,000 .. 


36 2 





10,000 .. 


7 2 


6 


180,000 .. 


38 18 


3 


12,000 .. 


7 10 





200,000 .. 


41 14 


6 


14,000 .. 


7 17 





250,000 .. 


44 10 


9 


16,000 .. 


8 8 


9 


300,000 .. 


46 17 


6 


18,000 .. 


9 





350,000 .. 


49 4 


6 


20,000 .. 


9 11 


8 


400,000 .. 


51 11 


3 


26,000 .. 


9 16 


3 


500,000 .. 


53 18 


3 


80,000 .. 


11 5 





600,000 .. 


58 12 





36,000 .. 


12 3 


9 


700,000 .. 


63 5 


9 


40,000 .. 


13 11 


3 


800,000 .. 


67 19 


6 


46,000 .. 


15 





900,000 .. 


72 13 


3 


50,000 .. 


16 7 


6 


1,000,000 <. 


77 7 





60,000 .. 


17 16 


8 


Above 1,000,000 .. 


82 


9 



For every duplicate and triplicate letters of administration 
when the personal estate is under £300, or any sum less 
than £300, the same fee as on the first grant of letter^ 
of administration. 

For every duplicate and triplicate letters of adminis- 

tration when the personal estate is of the value of £300 £. s. 
and upwards 12 

For every exemplification of letters of administration . . 11 

For every grant of letters of administration with will an- 
nexed, de bonis non or cesacUe, when the personal estate 
is under £450, or any smaller sum, the same fee as on 
the first grant. 

For every grant of letters of administration with will 
annexed de bonis non or cessate, when the personal 
estate is of the value of £450 and upwards 12 

For engrossing and collating a will for a grant of letters 
of administration with will annexed de bonis non or 
cessate, if the will is four folios of ninety words or 
under, including parchment 6 

If above four folios of ninety words each, per folio, includ- 

ing parchment 1 

For every grant of letters of administration de bonis non 
or cessate, if the personal estate is under £800 or any 
smaller sum, the same fee as on the first grant. 



6 
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£. t. d. 

For every gnxxt of letters of administration de bonis non 
or cessate, if the personal estate is of the yalae of £Z00 
and upwards 12 6 

For every special or limited grant of probate or letters of 
administration, with or without the will annexed, in 
addition to the ordinary fees as under : — 

If the personal estate is under the value of £20» one 
shilfing per folio of ninety words each on the bond, 
on the act and on the grant of probate or letters of 
administration. 

If the personal estate is of the value of £20 and upwards, 
two shillings per folio of ninety words each on the 
bond, on the act and on the grant of probate or 
letters of administration. 

For articles entered into by administrators to pay creditors 

pro raid, per folio of ninety words each 2 

For the bond for the performance of the articles, per 
folio of ninety woi-ds ^ 2 

For noting on the grant of letters of administratioD, with 
or without will annexed, and on the act that additional 
security has been given 5 

For every certificate that additional security has been 
given 1 

For every search for will or grant of letters of administra- 
tion, or any other document filed in the district registry, 
including the looking up and inspecting an original 
will before the same is registered, or a registered copy 
of a will or an administration act «, 1 

For every third will or administration act looked up, in 
addition to the above 1 

For looking up and inspecting an original will after the 
same is registered, in addition to the search 1 

For looking up and producing any document filed in the 
district registry, other than an original will or adminis- 
tration act • 1 

For every office copy or extract of record, will, or pro- 
bate or administration act, or other document filed in 
the district registry, if five folios of ninety words each 
or under , 2 6 

If exceeding five folios of ninety words, per folio • 6 

If the will or other document is 200 years old and five 
folios of ninety words or under ..•••.. 5 

If exceeding five folios of ninety words, per folio 9 

If the office copy of a will, or any part of a will or other 
document is required to be made faC'SmUe, and such 
will or part of a will or other document is five folios of 
ninety words in length or under 8 6 

If exceeding five folios of ninety words, per folio • 9 
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£, 9. d. 

For collating a probate or copy of a will or other docu- 
ment left in place of the original, if twenty folios in 
length or under 5 

If exceeding twenty folios, eyeiy additional two folios . . 3 

If a copy is required to be printed, for CTery eight 
folios of ninety words, in addition to a manuscript 
copy for the court, or registrar, at sixpence per folio of 
ninety words 5 

For every attendance with any book or original docu- 
ment within three miles of the district registry 1 1 

For second and each subsequent, at the same place and 
with the same document, if within fourteen days .... 010 6 

For each day's attendance with any book or original docu- 
ment at any place beyond the distance of three miles 
from the district registry, exclusive of travelling ex- 
penses 1 1 

For every receipt for a document or documents delivered 
out of the district registry 1 

For the entry of every caveat. 1 

For every notice of such caveat to the principal registry 

or any other district registry 1 

For every warning to a caveat issuing from the district 
registry 5 

For messenger's attendance with warning to caveat 
within three miles of the district registry 2 6 

For every notice of application for a grant of probate or 
administration transmitted to registoirs of the principal 
registry 1 

For filing each of such notices in the principal registry. .000 

For every search by the district registrar in order to ascer- 
tain whether any probate or grant of letters of adminis- 
tration has already issued as under : — 

For every year after the year in which the deceased died 6 

And for every such search in the principal registry after 

the year in which the deceased died, a further fee of . . 6 

For the certificate of the registrar of the principal registry 
that no application has been made in respect of the 
goods of the deceased 1 

For filing affidavit for the Inland Revenue Office on grant- 
ing probate or letters of administration for Queen's pay 
or prize-money 1 

For filing every other affidavit and other document brought 
into and deposited in the district registry, except the 
oaths for executors or administrators with will, the first 
administration bond and the testamentaiy papers, in re- 
spect of which probate or administration with will an- 
nexed is granted 2 6 
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!For every receipt for documents leftia the district registry 
in order to obtain the grant of probate or letters of ad- 
ministration, with or without will annexed 1 

For depositing every will of a person deceased in the dis- 
trict registry for safe custody 10 

For every oath administered by the district registrar. ... 1 



Additional and amended Table of Fees to he taken in the District 
Registries attached to the Court of Probate, and by Commissioners 
and Surrogates authorized to administer Oaths in the Court, 

For subducting a caveat 1 

For notice to the principal registry of a caveat having 

been subducted 1 

For every probate of a codicil or codicils, or letters of ad- 
ministration, with a codicil or codicils annexed, being a 
codicil or codicils to a will already proved, the same 
fees respectively as on a duplicate probate or duplicate 
letters of administration with will annexed, or any other. 

For collating copy of a probate and will, or copy of letters 
of administration, with or without the will annexed, or 
any other instrument to be filed or deposited in the 
registry, including the district registrar's certificate in 
verification thereof: — 

If ten folios of ninety words each, or nnder 5 

If above ten folios of ninety words each, per folio 3 

If there is any pencil writing copied, or the copy or any 
part thereof is facsimile, in addition to the above for 
every folio of ninety words 1 

For superintending and attesting the execution of a bond 

in a district registry 1 6 

The same fee to be taken by a commissioner or surrogate 
authorized to administer oaths in the Court of Probate. 

For marking each exhibit other than the testamentary 
papers of which probate or administration, with the will 
annexed, is sought, and other than scripts annexed to 
affidavits as to the scripts in a cause, when the affidavit 
to which the same are annexed is sworn in any district 
registry 1 

The same fee to be taken by a commissioner, or surrogate, 
or other person authorized to administer oaths in the 
Court of Probate. 

For noting alterations in and revocations of grants on the 
record of the game 2 6 
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For notiDg saoond and sabaeqaent gmnts on the ^record 
of the ftrat grant .* 2 6 

For noting dennnciationBy or any other neceasary matter 
thereon 2 6 

If there are pencil marks in the will, or if a will or any 
part thereof has been or has to be registered or ex.- 
emplified fac-timUe, in addition to any other fee for 
registering and collating the same : — 

If ten folios in length, or under 3 6 

If exceeding ten fimoa, for every additional folio 4 

For filing in a district registry any notice required to 
be sent there from the prmcipal registry 1 

For filing in the principal registry any notice to be sent 
there from a district registry 1 

For the fiat of the district registrar as to the form in 
which any will or codicil is to be registered 5 

For every attendance with books or original documents in 
any of the courts of law or equity within three miles of 
the district registry, when more Utan one book or docn- 
ment are required, for each book or document besides 
thefirst 5 

For the second and each subsequent attendance in any 
such court of law or equity, in the same term or sittings 
after term, for each book or document besides the first 2 6 

For each day's attendance with books or original docu- 
ments in any of the courts of law or equity, or else- 
where, bejond the distance of three miles from the 
district registry, exclusive of travelling expenses, when 
more than one book or document are required, for each 

book or document besides the first 5 

The travelling expenses to be advanced and paid to the messenger 

attending with wills, books, or original documents, shall include all 

other necessary expenses which are to be or may have been incurred 

by such messenger. 



Direction for describing TeaUUors or IntestcUea and Parties emptying 

for ProbaU a/nd AdniinwtraHon. 

As a general rule, the signature of a testator is to be adopted as 
his name, although it differ firom the name written in the heading of 
the will. 

In case of a variation between the name of the testator in the 
heading of the will, and the name signed at the foot or end of it, if 
the former is the more correct of the two, the testator should be 
described by the name signed, the word ''otherwise," followed by 
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the name given to him in the will, being added. If the testator's 
name is wrongly spelt in the will, and the will is signed by his 
initials or by a mark, he should be described by his correct name, 
the word '* otherwise," followed by the name written in the will, 
being added. 

If the testator is described in the will as "the elder," but has not 
so subscribed, such description is not to be inserted. 

If the testator is described in the will as ** the younger," but does 
not so subscribe, he should, notwithstanding, be described as *' the 
younger," or " heretofore the younger," as the case may be. 

The testator's place of residence stated in the will or codicil must 
form part of his description, and any previous or subsequent resi- 
dence may be. added, provided that not more than three places of 
residence be inserted. 

When there is an executor or executrix only named in the will, 
he or she should be described as "sole executor," or "the sole 
executrix." 

When there are more executors than one, if they are all females, 
they are to be described as the executrixes ; if they are all males, or 
partly males, or partly females, they are to be described as "the 
executors." 

If the name of an executor or executrix is mis-spelt in the will, 
the words " in the will written " should be added to his or her cor- 
rect ; name and if the two names be identical in sound, no proof of 
identity is required. 

If an executor be wrongly described in the will as "the elder," 
or " the younger," or by a wrong Christian name, an affidavit is 
required in proof of the identity of the person intended, whether 
he be the executor applying for the grant, or an executor to whom 
it is to be reserved. 

Whenever it appears by the will that an executor or executrix 
is related to the testator as &ther, mother, grandfather, grandmother, 
son, daughter, grandson, grand-daughter, brother, sister, uncle, 
aunt, great-uncle, great-aunt, nephew, niece, great-nephew, great- 
niece, he or she is to be so described. 

Occasionally, even greater particularity is used. If a testator 
describe an executor as "his nephew A, son of his brother^," 
that executor must designate himself such in the oath. 

Persons applying for administration, are to be described in the 
oaths as follows : — 

A husband as " The lawful husband." 

A wife „ " The lawful wife and relict." 

A £ither „ " The natural and lawful father." 

A mother „ " The natural and lawful mother, and next of 

kin." 
A child „ "The natural, and lawful, and only child, or one 

of the natural and lawful children." 
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A brother 
A nster 



A nephew 
A niece 



as 



ff 






" The natural and lawful brother." 
" The natural and lawful sister." 

If there be no parents living, the brother or 
sister is further to be described as '' one of the 
next of kin," or the " only next of kin.'* 
" The lawful nephew," ) and " one of the," or 
«' The lawful niece," j " only next of kin." 

If a brother or sister be living, and the nephew 
or niece being the child of a brother or sister of 
the intestate, who died in his lifetime, apply for 
administration, he or she is to be described as 
"one of the persons entitled in distribution to 
the personal estate and effects of the deceased." 

A grandparent, grandchild, cousin, &c., is to 
be described as ** lawful," and '' one of the next 
of kin," or "only next of kin.' 



»f 



This particularity of description is not used in all cases, though 
the grantee be as near in kindred as any of those before designated, 
e.g., an executor being the testator's great-grandfather Is not 
required to be so described in the oath. Persons further removed 
in relationship than those just mentioned, e,g.f cousins of any degree, 
are also not to be described. 
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Abjusation, oath of, 4. 

Act of Bankruptcy, what constitutes 
an, 69. 

Action at Law, in County Courts, 58 ; 
in Local Courts of Record, 59; in 
Superior Courts, 67 ; costs in, 61. 

ADHiNisTXAToa, oflBce of, 307; who 
entitled to be an, 320, 321 ; proceed- 
ings for appointment of, 322 ; to an 
intestate, ib. ; de bonis non adminis- 
tratis, 330; with the will annexed, 
325; form of oaths for, 326, 328; 
bond to be entered into by, .324 ; 
list of fees to be paid by, 341 ; remu- 
neration by, 330; form of letters of 
administration, 335, 338; caveat 
against appointment of, 324 ; direc- 
tions for describing persons applying 
to become, 346 ; powers of, 331 ; 
duties of, 307, 331 ; disabilities of, 
331 ; order in which debts should be 
paid bv, 332; legacies, 333; con- 
tracts by, 41 ; liability of, for testa- 
tor's debts, 332 ; rights of, to bring 
and defend suits and actions, 338; 
Statute of Distributions, 336. 
Adultery, action for committing, 229 ; 

ground for divorce, 225. 
Agent, how constituted, 51 ; rights of, 
ib, ; liabilities of, ib. ; authority of, 
52. 
Agreement, when required to be in 
writing, 43, 44, 46, 147, 151 ; when 
in wnling must be stamped, 48 ; 
exemptions, ib. ; stamp duty on, 
151 ; between master and servant, 
92; for a lease, requisites of, 151 ; 
consideration in, 49. 
Alien, who is an, 8 ; how naturalized, 

9. 
Alimony, what u, 228 ; how calculated, 

229. 
Apartments, furnished, contract for 

letting and hiring, 151 ; must be in 

habitable condition, 178. 
Appeal, in divorce cases, 230t 



Appxknticb, who may take, 29 ; con- 
tracts of, SO ; how made, ib. ; how 
dissolved, S3 ; parties to, 30 ; rights 
of, 31 ; misconduct of, consequence 
of, ib. ; may not be taken out of the 
kingdom, ib. ; penalties for enticing 
away, ib. ; punishment of, ib. ; can- 
not be assigned without consent, 
32; disputes of with master, how 
settled, lb. ; at sea, 36 ; jurisdiction 
of justices over, 32, 33. (See also 
Master and Apprentice.) 

Artificial rights, 1 . 

Authorization of contracts, bv parents, 
16 ; by partners, 252 ; by husbands, 
222. 

AssiGNBB, official, 72 ; trade, ib. ; 
what property of a bankrupt passes 
to, 73 ; duties of, ib. 

Auctioneer, contracts by, 46. 

Bankkbb' cheque, what is a, 235. 

Bankrupts, who may become, 67; 
obligations of, 77; proceedings to 
make, 71; Act of Bankruptcy, 69; 
property of, how seized, 73; pro- 
perty in order and disposition of, 
how dealt with, 74 ; misconduct of, 
what constitutes, 79 i criminal of- 
fences of, 81 ; allowances to, 78 ; 
certificate of, ib. 

Bankruptcy, consequences of, 68 ; 
proceedings in, 71 ; proof of debts 
in, 75 ; by creditors holding secu- 
rity, 77, 

Bastards, who are, 11 ; disabilities of, 
ib. ; immunities of, 12 ; claim against 
stepfather, 15. 

Bill of Bights, 7. 

Bills of Exchangi, origin of, 231 ; 
parties to, 233 ; for what amount to 
oe drawn, 236 ; for what payments, 
ib. ; stamps on, 237 ; penalty for 
not stamping, 239 ; inland bill, 
what, 232; foreign bill, what, ib. ; 
when negotiable, 233; who may 



850 



BIGHTS AND WBONGS. 



make, S36; agents, ib. ; partnen, 
93fl ; coDiideracion for making, 239 ; 
fonn of, S33; Itabilitj of partiea 
in, S43 ; effecU of giving, 844 ; alter- 
ation* in, 843 ; noting, 841 ; pro- 
testing, ib. ; notice of dishonour of, 
ib. ; proceedings on, 344; when 
lost, ib. ; how extinguished, ib. 

Bond, administration stamp on, 824. 

Borough rates (see Bates). 

Catiat, against grant of letters of 
administration, 384 ; marriage li- 
cense, 811 ; probate of wills, 316. 

Certificate, of Bankrupt, 78 ; of what 
classes, 79 ; in what cases refused or 
suspended, ib. ; for marriage from 
registrar, form of, 310; forbidding 
issue of, 311. 

Chattels, what are, 73 ; real, what, ib. 

ChMue, Bankers', what is a, 236; 
effect of crossing, 245. 

Child (see Parent and Child). 

Church Bates (see Bates). 

Codicil (see Will). 

Collusion, in applications fur divorce, 
M7. 

Condonation, what, 226. 

Consideration in contracts, what is a, 
49 ; where good, 60 ; where bad, ib.; 
in bills and notes, 889. 

CoNTaACTS, who majmake, 41 ; when 
to be in writing, 43, 46 ; hj letter, 
47; by infants, 37; by married 
women, 40; by foreigners, 41; by 
aliens, ib. ; by foreign enemies, ib. ; 
by prisoners at war, ib.; ingredients 
of, 37, 38 ; void, if for an immoral 
purpose, 60 ; illegal, ib. ; in restraint 
of trade, 91 ; when written not to 
be varied, 47 ; consideration in, 49 ; 

Contractor, liability of, for accident to 
workmen, 112. 

Coparceners, who are, 144. 

Copyhold estates, what are, 143. 

County Bates {see Bates). 

CaBDiTox (see Debtor and Creditor). 

Cruelty, a ground for divorce, 225 ; 
what constitutes, ib. 

Dkath, civil, what, 6. 

DcBTS, who may contract, 39; not 
contract, 41 ; how contracted, 43 ; 
when demandable, 70 ; payment of, 
how enforced, 58 ; how avoided, 6l ; 
by Statute of Limitations, 62; by 
bankruptcy, 66; by insolvency, 86 ; 
by deed of arrangement, 82, 87 ; who 
to be sued to recover, 66 ; how dis- 
charged, 63 ; proof of in bankruptcy, 
75 ; who may oppose, 75. 

DxBTon and Crbditok, 37. (See 
Debt, and Bankrupta.) 



Deeds of Arrangement, 82, 87. 

Denisen, what, 8. 

Desertion of familj, by husband or 
wife, consequences of, 235. 

DiToxca, when granted, 225, 228 ; bj 
what court, 224. 

Disabilities, religious, of papists, 4 ; of 
Jews, ib. 

DiSTEKSB rox Bbkit, who may dis- 
train, 153; for what rent, 154; how 
made, 155; proceedings in, 156; 
what things may be levied, 155, l6l ; 
not be levied, 157; sale of goodi 
taken as, 159; charges for levying, 
l60 ; penalty for making- exorbitant 
charges in, ib. ; how avoided, ib.; 
how replevied, l6l ; when iU««l, 
ib.; irregular, ib. ; cxcessiveTlW : 
remedies for illegal, irregular, or a- 
cesiive, l6l. 

Double rent, when demandable, 188. 

EDTTCATiopr of children employed in 
facluries, &c., 18. 

Ejectment, action of, in County Courti, 
184; in Superior Courts, ib. 

Embeulement, crime of, what. Il6, 
135. 

Entailed Estate, what, 142. 

Equitable Estate, what, 142. 

Estate, legal, 142; equitable, ib.; 
freehold, ib. ; copyhold, 143. 

Excessive distress, remefl(y for taVing 
an, 162. 

ExKCUTOBS, office of, 306; who may be, 
ib. ; appointment of, ib. ; interest of, 
3 >7; duty of, 310; powers of.SlO, 331; 
obligations of, 3U8; disabilities of, 
331; contracts by, 41; forms of 
oath for, 314, 315 ; de son tort, 309 : 
order in which debts should be psid 
by, 333 ; legacies, ib. ; when annui- 
ties should be paid by, ib. ; liability 
for testator's debts, 332. 

Fbb simple, what, 141. 

Fbes, of barristers, 55 ; of physidans, 
ib.; in granting probate, 340; admin- 
istration, 341. 

Fixtures, what are, 171 ; removabb 
when fur purposes of trade, 178; 
agriculture, 173; ornament, 174; 
list of things held removable, 176, 
176; not removable, 175; doubtful, 
176 ; when to be removed, 1 77 ; how, 
ib. ; consequences of not removing, 
ib. ; may not be taken in distress 
for rent, 159. 

Foxbigneb, obligations of, 9. 

FxAiTDS, Statute of, 43. 

Freehold Estate, what, 142. 

FUXNISHBD APAXTMBNTS AMD 

Houses, contract for letting and 
hiring, 151; miut be in writing. 
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170; whftt i« to be engaged in, ib. ; 
must be in habitable condition, I67. 

Game, what is, 287; seasons for kill* 
ing, 289; qualifications to kill and 
take, 288 ; certificate, cost of, ib.; 
penalties for sporting without certi- 
ficate, ib. ; right of occupiers of 
land to kill, 289 ; trespass in pur- 
suit of, ib. ; gamekeeper, his riehts 
and duties, 290; poaching, how 
punished, ib. 

Governess, authority of, SO. 

GvARDiAN, how appointed, 24, 20; 
when appointed, 14; by nature, 23 ; 
for nurture, ib.; must account for 
estate of ward, 26; advice to, 27; 
how dischai^ed, 24. 

Habbas Cobpus Act, 2; writ, how 
obtained, 3 ; penalties for refusing or 
disobeying, ib. ; when suspended, ib. 

Highway Rates (aee Rates). 

Hiring— of Servants, 90 ; by agents, 91 ; 
of houses and lands (see Landlord 
and Tenant) ; of furnished lodgings 
(tee Landlord and Tenant). 

Houses— furnished, contract for letting, 
151. 

HvsBAND AND WiFX, who may 
marry, 193; legal age for marriage, 
197 ; hours for marriage, 203 ; mar- 
riages solemnized abroad, validity 
of, 197; by banns, 21, 198; by 
license, 201 ; by special license, 205 ; 
by registrar's certificate, 200; Ii< 
cense, 211; rights and liabilities of, 
between themselves, 218 ; and third 
persons, 220; transfer of property by 
wife, 219 ; actions and suits by and 
against, 220 ; rights and obligations 
of husband, 15, 210, 221, 223; mar- 
riage of, how dissolved, 224. 

Illegal Distbxbs, 162; remedy for 
taking, ib. ; contracts, what, 60, 91; 
sales, 43. 

Imprisonment beyond seas, remedy for 
illegal, 2. 

IHPANTS, who are in law, 20 ; disabili- 
ties of, 27 ; resiK>nsibilities of, ib. ; 
rights of, 28; crimes by, ib. ; mar- 
riage of, 20; actions and suits by 
and against, 27 ; ratifications of debts 
by, 40 ; jurisdiction of Courts of 
Equity over, 24. 

Infancy, plea of, 40. 

Immom contracts, void, 60* 

I O U, what is an, 23 U 

Innkeeper, obligations of to receive 
travellers, 170. 

IniVBAHCB, contract of, what, 203 ; 
who may inanre lives, ib. ; premises, 
295 ; proceedings in effectmg, 294 ; 



risks in, ib. ; against accident, 205 ; 
fire, ib. 

Insolyxnt, who may be declared, 83 ; 
vesting of property of, 86 ; order, 
ib. ; schedule of, 80 ; future pro- 
perty of, 87; proceedings in bank- 
mptcy, 83 ; Insolvent Debtors' Court, 
ib. ; effect of discharge of, 80. 

Irregular distress, remedy for, 102. 

Jewish Relief Act, 4. 

Joint Tenants, who are, 144. 

Joint Stock Company, what is a, 

255 ; with limited liability, formation 

of, 250; regulations for goveming, 

208. 
Judical Separation, when granted, 224. 
Justices 01 the Peace, jurisdiction of 

over apprentices, 32, 83 ; masters and 

servants, 102. 

Landlobd and Tenant, who ubt 
be, 145 ; relationship of, how created, 
147 ; estates in land — the several, 
141 ; mutual rights and obligations 
of, 15 i; payment of taxes (see 
Rates) ; distress for rent (see Dis- 
tress) ; repairs, who bound to make, 
107; mutual remedies for not re- 
pairing, 170 J landlord's remedy for 
wilful injury to premises, 180; fix- 
tures, removal of (see Fixtures) ; 
relationship, how dissolved, ib. ; 
proceedings for recovery of premises 
after the expiration of the term, 184, 
187: deserted premises, 189; iu l^e 
Metropolitan Police District, 191. 
(See also Leases.) 

Lbasbs — must be by deed, 147 ; by 
infonts, 145 ; by married women, 
ib. ; by executors and administrators, 
ib. ; by trustees and receivers, ib. ; 
by committees of lunatics, ib. ; by 
idiots and the insane, 140; agree- 
ment to give and take, 151 ; descrip- 
tion of, 148 ; stamp-duty on, 150 ; 
condition of demised premises, 163, 
100; assignment of, 179. (See also 
Landlord and Tenant.) 

Legacy, stamp-duties on, 336. 

Legal Tender, what is a, 63. 

Legal Estate, what is a, 142. 

Legitimacy, proceedings for rabstaa- 
tiating, 12. 

LiCBNSB, common for marriage, form 
of, 202 ; cost of, ib. ; special form of, 
205 ; cost of, ib. ; from registrar, 
207 ; form of, 211 ; for killing game, 
288. 

Lighting Rates (see Rates). 

Limited Liability Company, how 
formed, 250 ; table of fees payable in 
forming, 282 ; regulations tor man* 
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•giDf, Stf8; transfer of •bam in, 
form of, 984 ; licenie to hold land* 
br, form of. ib. ; mortgage to, form 
off for England, ib. ; tor Sc<^land, 
MS. 

Lodging* (tee Famuhed Apartments). 

Lonattea, legacies to, to whom payable, 
S34. 



Maskiaqb, by banns, SI, 108; by 
license, SOI ; by special license, 
SOS ; by registrar's certificate, 206 ; 
license, 81 1 ; how solemnised abroad, 
316 ; CTidence of, S13 ; effect of, on 
property of husband, SIS ; wife, 3i6 ; 
proceedings for proving, S 14; annul- 
ling, ib. ; of infant, 20 ; of ward in 
Chancery, 25 ; settlement, effect of, 
918; how dissolved, 224. 

Married Women, contracts by, 222 ; 
legacy to, 334. 

Manne, will of a, 218, 298; adminis- 
tration to effects of, 318. 

Mabtbk and Appbenticb, 29 ; rights 
of master, SO ; jurisdiction of justices 
over, 32, S3. {See Apprentice.) 

Mastbb and Sbbvant, relationship 
between, 89 ; who may be, ib. ; con- 
tracts of hiring and service, 90 ; 
disputes between, how judicially set- 
tlea, 102 ; combinations of masters 
against servant, and vice versd. 111; 
what warrants discharge of servant, 
111, 114,115,116; remedy of servant 
for wrongful discharge, 118; no ob- 
ligation on master to give servants a 
character, 119; penalty for giving 
false character, 139; slander of ser- 
vant by master, 119; bad character 
maliciously given, remedies for, 120 ; 
fraud of servant, 95; accidents by 
servants, ib. ; negligence of, 95, 112, 
117; board and lodging of, 96; 
chastisement of, 97 i penalty for not 
providing for young servants, ib. ; 
medical attendance on servants, who 
bound to provide, 98 ; death of ser- 
vant, master's liability on, 09 ; death 
of master, servant's liability on, ib. ; 
bankruptcy of master, effect of, ib. ; 
wages, how payable, 100 ; liability of 
master for act of incompetent servant, 
12, 128; marriage oi servant, 113; 
enlistment of servant, 114; respon- 
sibility of master for contracts of 
servant, 122; agency of servant, ib. ; 
persons! responsibility of servants, 
126; responsibility of master for 
wrongful acts of servants, 127, 133 ; 
criminal acts of servants, ISO; burn- 
ing of property by servants, 137. 

Natubal Rights, 1. 



Nationality, proceedings for proving, 9- 

NbOOTIABLS Il«8TB,17MBirTS, 231 ; 

origin of, ib. ; requisites of, 236. 
(See also Bills of Exchange and Pro- 
missory Notes.) 

Necessaries to infant, what are. 39. 

Notice to quit, requisites of, 182; 
when to be given, ib. 

Oath or Abjubatiox, 4; in obtain* 
ing probate, 314; adaiinistratioa, 
322, S26. 

Official Assignee, 72. 



Paying Ratbs (see Rates). 

Pakent and Child. — Parent, obliga- 
tions of, IS ; liability of. for debts of 
child, 16; liability of, for parochial 
relief to child, 16 ; right of to earn* 
ings of child, 18; duty of, to child, 
14, 18; wrongs by, 14. — ^Child, dutj 
of, 20; rights of, 14, 18; when 
legitimate, 11; when bastaxid, ib. ; 
liability of for debt, 16; estates 
of, 17; desertion of, 15; provision 
for, 21 ; allowance to by Court of 
Chanceiy, 17; earnings of, 18; 
custody of, 13 ; liability of, for debti 
of parent, 18; punismnent of, 20; 
crimes by, ib. ; marriage of, 21. 

Paetnesship, what is a, 247; how 
created, ib. ; rights and liabilities of 
partners amongst themselves, 248; 
with regard to strangers, 250 ; lia- 
bility 01 partners, when commenced 
and determined, 252 ; dormant 
partner, liability of, ib. ; contracts 
by partners, 249, 251 ; jnrisdictioa 
of equity over, 249 ; how dissolved, 
253. 

Petitioning creditor's debt, amount of, 

71. 

Poor rates (see Rates^. 

Principal and Agent, 51 ; agent how 
constituted, ib. ; Uability of prin- 
cipal, 52. 

Probate {see also Will, Executor}, 
directions for describing persons 
applving for, 346; proceedings for 
obtaining, SIS; how disputed, 3l6; 
how renounced, 319; how revoked, 
ib. ; list of fees for granting, 340; 
stamp-duty on, 318. 

Pbomissoby Notes, origin of, 231; 

Earties to, 233 ; for what amount to 
e drawn, 236 ; for what payments, 
ib. ; consideration for makin|r, SS9 ; 
stamp on, 238; penalty lor not 
stamping, 239 > who may make, 235 ; 
agents, ib. ; partnera, 236 ; how 
extinguished, 244; proceedings on, 
240, 244. 
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Proof, of debt In bankraptcy, 75 ; of 
marriage, 214. 

Ratbs and Taxsb, how levied, 5; 
general principle ai to payment of, 
l63; different descriptions of, ib. ; 
parliamentary taxes, what are, l63, 
165; when payable, 163; how to be 

Said, ib. ; appeal against rates, 6 ; 
istresa for, l63 ; covenants to pay. 

164, 165 ; deductions in respect of, 

from rent, 166. 
Rxcsi FT, definition of, 54; effect of, 

65 ; liability to give, 54 ; exemptions 

of from stamp-duty, ib. 
RxPAias, who bound to make, l67; 

descriptions of, ib. ; when to be 

made, 109 ; covenants to make, ib. j 

remedies for not repairing, 170. (See 

also Landlord and Tenant.) 
RxPLBVT (see Distress for Rent). 
Residuary Estate, what, 334. 
Rights, Bill of, 7 ; definition of, 1 ; 

various descriptions of personal, ib. ; 

how enforced, 5. 

Sailob, will of, 318, 998; administra- 
tion to effects of, exempt from stamp- 
duty, 318. 

Schoolmaster, power of, over pnpil, 20. 

Separation, judicial, 224. 

Sewer Rates (see Rates). 

Soldier, will of, 818, 298 ; administra- 
tion to effects of, exempt from stamp- 
duty, 318. 

Stamp-Dutt, on agreements, 151 ; on 
administration bonds, 324 ; exemp- 
tions, ib.; on bills of exchsnge, 
238; on indentures of apprentice- 
ship, 30 ; on legacies, 335 ; exemp- 
tions from, 336; on leases, 150; on 
letters of administration, 329; on 
probate, 318 ; on promissory notes, 
238. 
Statutes, of Distributions, 3S6; of 
Frauds, 43, 90, 147, 151 ; of Limi- 
tations, 62, 64, 152. 
Subjects, natural-bom, 8. 
Suit in Chancery, proceedings in, 61. 

Taxation, how imposed, 5. 



Taxes dee Rates and Taxes). 
Tender, legal, what is a, 53. 
Tenant (see Landlord and Tenant). 
Tenants in common, who are, 144 ; by 

courtesy, 142. 
Tenures, different descriptions of, 141, 

143. 
Timber, reservation of right to cut, 

149 ; trees, what are, 170. 
Tippling Act, 42. 
Trader, who is under Bankruptcy Laws, 

67. 

Trading, what constitutes, under Bank- 
ruptcy Laws, 68. 

Traveller, rights of, 179* 

Trees, timber, what are, 170. 

Truck Act, 101. 

Tutor, power of, over pupil, 20. 



Waobi, who must pay, 90 ; must be 
paid in money, 100 ; when demand- 
able, 98; disputes as to payment, 
how settled, 102. 

Warehouse-room, letting and hiring 
of, 179. 

Watching Rates (*ee Rates). 

Ward in Chancery, what, 25 ; mar- 
riage of, ib. ; offences against, ib. ; 
may not be sent out of the country, 
ib. 

Widow, dower of, 142, 215 ; liability to 
repay parochial relief to her children, 
15 ; right to be administratrix, 320. 

Wife (see also Husband and Wife), 
contracts by, 222, 219 ; loans to, 223 ; 
property of, 217, 219, ehoses in 
action of, 21 6 ; earnings of, how pro- 
tected against husband, 217 ; how 
to be maintained, 215, 232 ; equity 
to a settlement, 219 ; dower of, 215. 

Wills, who may make, 297 ; fonn of, 
ib. ; signature to, ib. ; attesting sig- 
nature of, 299; witnesses to, 300; 
how modified and revoked, 301 ; 
codicils to, ib. ; destruction of, how 
effected, 304 ; how revoked, 301 ; 
how revived, 302, 305 ; probate of 
(see Probate and £xecutor) ; defi- 
nition of, 1. 

Wrongs, how redressed, 6. 



COS AND WTMAN, PBIVTBR8, GRBAT QUBBN STRBBT, LONDON. 



BOUTLEDGE'S USEFUL LIBRAfiY. 



In feap. 8fo, price 1«. each, cloth limp, or bokrdt, unlew expreiied. 

Ths great dearth of Booh of a ViorougMy practical nature, iuitdble to 
the VKtrUs of that numerow class who really wish to become acquainted 
with common things, has indticed the FMishers t» commence the 
Us^ul Library. 



1. A NEW LETTER WRITER, for the Use of Ladies and 

Gentlemen $ embodying letters on the simplest matters of life, and on various 
subjects, with applications for Situations, dec. 

2. HOME BOOK OP HOUSEHOLD ECONOMY ; or, Do- 

mestic Hints for Persons of Moderate Income. Containing useful directions for 
the proper Labours of the Kitchen, the House, the Laundry, and the Dairy. 

3. LANDMARKS OP THE HISTORY OP ENGLAND. 

By the Rev. Jamks Whitjb, Author of " The Eighteen Christian Centuries." 

4. LANDMARKS OP THE HISTORY OP GREECE. 

By the Rev. Jamch Whits, Author of ** The Landmarks of England." 1«. 6d. 

6. COMMON THINGS OP EVERY-DAY LIPE. A Home 

Book for Mothers and Daughters. By Xnsm Bowjuah. 

Gknkral Contbnts: — Household Economy and the Duties of a Wife and 
Mother— the Laundry— the Nursery— Health, and the Means to Preserve it— 
Management of Simple Disorders— Clothes : how to Wear, Make, and Pack them 






— and last, not least. Home Education. 

6. THINGS WORTH KNOWING. By Mabtin Doylb, 

Author of ** Rural Economy," *' Small Farms," dec, &c 

Oknbkai. Contsnts :— Information upon Home Employment— Food : Meat- 
Bread— Huuger and Thirst— Water— Fermented Liquors— Habitations— Bodily 
Exerdse— Sports— Walking— Swimming— Tea — Coffee — Sugar — Soap — Indian 
Com— The Weather— Minerals— Medals— Gold— Silver— Mining— Money— Glass, 
&&— The Use and Abuse of, and the Culture of. Tobacco and Snuff. 

7. LAW OP LANDLORD AND TENANT (The), with a 

copious Collection of Useful Forms. By W. A. Holdbwortb, Esq. (of Gtay's 
Inn) , Barrister-at-Law. 

8. LIVES OP GOOD SERVANTS. By the Author of 

" MAaV POWKLU" 

9. HISTORY OP PRANCE, PROM THE CONQWEST OP 

GAUL, BY THE ROMANS, TO THE PEACE OF PARIS, 1850. By Amblia 

B. £J)I7ARD8. 

10. THE LAW OP WILLS, EXECUTORS, AND Ad- 
ministrators, with a Copious Collection of Forms. By W. A. Holds- 
worth, Esq. (of Gray's Inn), Barrister-at-Law. 
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ROUTLEDGE'S USEFUL BOOKS. 



• 



Walih'i Maanal of Somattie Eeonomy. «. d. 

With 900 intutnttioiit.lToL, 700 pp., half-bound 10 6 



Walsh*! Kanual of Bomestie Hedioine and Surgery. 

With 200 Plain and Coloured Illustrations, 1 Vol. thick fcap. Sro, 

TOO pp., half-bound 10 6 



How we are Governed. 

A Hand-Book of the Constitution, Government, T^ws. and Power of 
Great Britain. By Ai^baitt Fonblanqdb, Jan., Esq. Fcap. 8vo, 
cloth ••.••••..,. <2 6 

Walah*8 English CkMkery Book. 

With Practical Illustrations. Fcap. 8vo, half-bound 3 6 

*' A plain, common-sense Cookery Book."— TA« Athenmum. 

Pierce's Household Kanager; 

A Practical Treatise upon the various Duties of Maltre d'Hotel in 

large Establishments. Fcap. 8vo, doth extra.......... 3 5 

Sleigh's Handy Book of Criminal Law, 

Applicable to Commercial Transactions. Post 8vo, cloth extra.. •••• 52 6 

Simmond's (F.L.) Bictlonary of Trade Frodncts, 

Commercial, Manufacturing, and Technical Terms, with Moneys, 
Weights and Measures of all Countries, reduced to the British Stand- 
ard. Fcap. 8vo, half-bound . * ...« 6 

Bodd's Koveltles, Inventions, and Curiosities in Arts and 
Hannfactores. 

Fcap. 8vo, doth 2 

Walsh's Economical Honsekeeper. 

With numerous Practical Illustrations. Fcap. 8vo, in large type.... 3 6 

Bodd's Cnriosities of Industry; 

Or, the Apphed Sciences. Demy 8vo, doth limp • 3 I 

Boutledge's American Hand-Book; 

Or, Tourist's Guide through the United States, with a large Map. 

Fcap. 8yo, doth .«.•...•• 2 

James's Treasury of Hedioine; 

Or, Every One's Medical Guide. Fcap. 8vo, cloth «••.... 5 Q 
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How to Farm Profitably; 

Or* the Sayings and Doingt of Mr. Alderman Mechl« with Ilhistra- 
tlona. Fcap.Svo, boardsi Ss.; or half-bound « 

Bnndell'B (Mrs.) Domestio Cookery. 

For the Uie of Private Families. With Ten Illustrations, feap. 8r*N, 
doth 

Chevrenl on the Laws of Contrast of Colonr, 

And their Applications to the Fine Arts of Painting, Decorating, Mo- 
■aic Work, Calico Printing, &c., Ace Illustrated with Woodcuts, 
fcap. 8vo, doth 

Also, in the Preu {to be apeedUy Unted), 

A REVISED EDITION OF THE ABOVE, with the addition of 
Sixteen Plates printed in Colours. 

Master's Beady Beokoner. 

By John Hsaton. The Ninth Edition, with additional Tables, 
royal 18mo« cloth .••.•••..•.•• 

Bontledge*s Hand-Books. 

With Illustrations, boards, viz. :— 
GYMNASTICS. By GsoROx Fobrbst. \ 

SWIMMING and SKATING. By Gkorok Forrkst. Price 
HERALDRY; or. Accidence of A rmorie. /-Sixpence 

CHESS— and the best mode of Playing. I each. 

W H IS T— with Rules for Playing the Game. / 

Tradesman's Beady Calculator, 

For Masons, Plasterers, Glaziers, Painters, Sic, Royal 32mo, cloth** 

] YisiUe MultipUcation Table, 

With the Tables printed in Colours, with a doth cover . .. .• .««•.• .. • 

Beady Beokoner (Miniatnre Edition). 

With additional Tables, royal 32mo, doth «....»4.«.r...* 

Earth (The), Past, Present, and Fntore. 

By the Rev. Geo. H. Sumnxr, M.A.,fcap. 8vo, sewed 

Eoare's Wine and Spirit Merchant's Guide. 

Fcap.Svo, sewed, wrapper 

Eoare's (Bev. 0. T.) Village Museum; 

Or, How we Gathered Profit with Pleasure. Fcap. 8vo, sewed 
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ROUTLEDGE'S 

POPULA R LIBR ARIE S. 

<* Booki to please the mniion matt not only be good bnt attractire ; not shnply 
strengthen the constitution, but please, if not tickle and excite, the palate. When 
the masses go to Rootlboob's they are at least sureof being gratifiea and pleased ; 
they have still to acquire the same conviction in other quartera."— 2^^ Times. 



ROUTLEDGE'S CHEAP SERIES. 

" Books you may hold in y r>ur hand are the most useful after all.' * — Dr.Johfuoti. 

** This valuable Series now contains upwards of 170 volumes. Th^ form a 
complete library of instructive, useful, and entertaining knowledge. Each work is 
sold separately, at prices varying fhnn One to Two Shillings, and many of them 
are illustrated. They are aarairably adapted for all Mechanics' luatitutea. Sol- 
diers' and Sailors' Libraries, or Village Book Clubi, and for all kinds of popular 
instruction. They embrace the Works of our besi authors in the various depart- 
roentsof Biography, History, Fiction, dec: and Books that formerly ooatpcwiuit 
may now be obtained for gfulHng*. 

*' No family ought to be without this Library, as it furnishes the readiest re- 
sources for that education which ought to accompany or succeed that of the 
boardmg-school or academy, and it is infinitely more conducive than eithear to the 
cultivation of the intellect and the well-being of society." 



Price Is, each in Fancy Boards, except where specified. 
CONTENTS OF THE SCRIES— VIZ.: 



1. Wide, WiiSie World (2s.). By 
Miss WetherelL 

5. Nelson (Life of). By James 

Allen. 

6. Wellington (life of). By 

Charles MacFarlane. 

10. VicarofWakefieldandPoemB. 
By Oliver Ghildsmith. 

12. Sir Eobert Feel: His Life and 
Times. 

18. The ArotioBegions (ls.6d.). 

By F. L. Simmonds. 

14. Qneechy {2s.). By Miss 
Wetherell. 

19. India. With Illnstrations 

(is. ed.). By J. H. Stoc- 
queler. 

22. Bome and the Early Chris- 

tians. By W. Ware. 

23. CK>ld Colonies of Australia. 

By G. B. Barp. 

24. New Zealand. ByG.B.Earp. 



25. What we did in Anstralia. 
Edited by G. B. Earp. 

84. Two Tears before the Mast 

{Is. 6d.). By Dana. 

85. Bepresentative Men. By B. 

W. Emerson. 

89. Hyperion. By Longfellow. 

42. Oliver Goldsmith's Life. By 
Washington Irving. 

44. Lives of the SnccesiOTs of 
Mahomet. By Washington 
Irving. 

46. Nelson on Infidelity. Edited 

by the Bey. G. A. Bogers. 

47. Bnssia as it is. By J. B. 

Morell. 

50. Turkey: Fast and Present 
By J. B. Morell. 

57. The Boving Englishman. 

68. Hochelaga (Is. 6d.). Edited 
by Eliot Warburton. 
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65. Sunny UemorieB of Foreign 
LandB {It, ikU), By Mn. 
Stowe. 

70. Shilling Coclkerj for the 

People. By A. Soyer. 

71, 72. The History of the Beign 

of Ferdinand and Isabella 
(2 vols. 4*.). By W. H. 
Prescott. 

82, 88. History of the Conquest 
of Mexico (2 vols, it,). 
By W. H. Prescott 

S5, 86. The History of the Con- 
quest of Pern (2 Tols. it,). 
By W. H. Prescott. 

92. Bnrxnah and the Burmese. 
By K. H. B. Mackenzie. 

95. The War; or, Voices from the 

Banks. 

96. The Pleasures, Objects, and 

Advantages of literatore. 
By the Rcy. R. A. Willmott. 

97. Biographical and Critical 
Essays (2t.), By W. H. 
Prescott. 

98. £dacationalIiectiire8(lf. 6(2.) 
delivered at St. Martin's 
Hall. 

100. Turkey (2*.). By the Roving 
Englishman. 

lUl. Transatlantio Wanderings. 
By Captain Oldmixon. 

104. The Crimea and Odessa. By 
C. W. Koch. 

109. America and the Americans 
{Is, 6d.). By W. E. Bax- 
ter, Esq. 

116. My Brother*B Keeper. By 
Miss W^etherell. 

120. Sebastopol: the Story of its 
FaU. By G. R. Emerson. 

122. Robinson Crusoe {It. 6d.), 
By Daniel Defoe. 

180,181. History of Philip the 
Second of Spain (2 vols. 4 j.). 
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46. EnglishTraits. By Emerson. 
60, 161. Charles the Fifth (2 vols. 

it.). By Robertson and 

Prescott 

67. Moss Side. By M. Harland. 

69. The Mutiny in India, to 

Taking of Lucknow 

(1*. 6d.). 

70. Parthenia: or, the last 

Days of Paganism (1*. 6dX 
By B. B. Lee. 

78. BobertBums and Sir Walter 
Scott. Two Lives {It. 6d,), 
By Rev. James White. 

74. The Boyal Princesses of 
England (2«.). By Mrs. 
Matthew Hall. 

78. Aldershott and all About It 

{2t.). Illustrated by Birket 
Foster. 

79. The Sepoy Bevolt {2s,), 

By Henry Mead. 

80. Wild Flowers, how to See 

and how to Chither them. 
With 171 Plates {2s.), 

82. Bats (with Anecdotes) {2s,), 
By Uncle James. 

84. Forest Life in Norway and 
Sweden {2s,) . By the Rev. 
H. Newland. 

89. Marvels of Science {2s.). 

By Fullom, with Cuts. 

90. British Columbia and Van- 

couver's Island {Is. 6d.). 
By Hazlitt. 

93. Derby Ministry (The) 
{It, 6d,). By Mark Bo- 
Chester. 

95. Bminent Men and Popular 

Books (2^.). (From the 
Timet.) 

96. Prescott *s Philip the Second, 

Vol 8 {2s.). 

97. Bums' Poetical Works (2«.). 



BOOKS FOB THE COUNTRY, 

In Foolicap 8yo, Fancy Cloth Coren, with nomerous lUastnitioiis, 
PRICE ONE SHILLING EACH 

(xntLEBS bpkcipisd). 



OOVTIVTS Of THB SXBIES: — 

1. ANQLINa, and WHERE to GO. By Robert Blaket. 

2. PIGEONS and RABBITS. By E. S. Dslakbr. 

3. SHOOTING. By Robert BiiAKBr. 

4. SHEEP. By W. C. L. Martin. 

5. FLAX and HEMP, its Culture and Manipulation. i>y 

E. S. Dklaxkb., with numeroui Illiutrations. 

6. THE POULTRY YARD. ByE.WATTs(of Monkbams). 

7. THE PIG ; how to Choose, Breed, Feed, Cut-up, and 

Cuie. By S. Sidhby. 

8. CATTLE ; their History and Various Breeds ; Manage- 
ment, Treatment* and Diseases. By W. C. L. Makxiit, and W. H. RATirBiRD. 

10. THE HORSE ; its History, Management, and Treat- 
ment By YoDATT and Cbcil. 

11. BEES ; their Habits, Management, and Treatment. By 

the Rev. J. G. Wood, Author of ** Natural Hi itory." 

12. CAGE and SINGING BIRDS. By H. G. Adams. 

13. SMALL FARMS ; a Practical Treatise on their Manage- 
ment. By Martin Dotle. 

14. THE KITCHEN GARDEN. By E. S. Delamer. 

15. THE FLOWER GARDEN. By E. S. Delamer. 

16. RURAL ECONOMY ; a Treasury of Information on 

the Horse, Pony, Mule, Ass, Cowkeeping Sheep* Pi^, Goat, Honey-bee, Poultry, 
&c. By Martin Doyi.jb. 

17. FARM and GARDEN PRODUCE ; a Treasury of In- 

fonnation upon the Principal Farm and Garden Plants; to which is added, a 
Cottage Gardener's Calendar. By Martin Doyls. 

18. COMMON OBJECTS of the SEA-SHORE. By the 

Rev. J. G. Wood. With many Illustrations by W. Sowrrby. 

19. COMMON OBJECTS of the COUNTRY. By the Rey. 

J. G. Wood. With many Illustrations by Colkman. 

20. AGRICULTURAL CHEMISTRY (1«. ed.). By Alfred 

SfBfeON, with a Preface by Dr. Voelcker, comprising— Chemistry of the Atmosphere 
— The SoiJs, Water, and the Plant — Grain Crops — Root Crops— Leguminous Crops 
— Fodder Crops— Soils and Manures best suited for them— Vegetable Produce of 
the Farni^ Means of Restoring the impaired Fertility of Land exhausted by the 
Growth of Cultivated Crops— Improving Land naturally Infertile — Annual Produce 
of the Farm— Principles of Nutrition, dec, &c. 
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